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Syllabus 
L.L.B. (PAR T-l) - PAPER-2 


ENGLISH JURISPRUDENCE (100 Marks) 


Course Contents: 
1. The Science of Jurisprudence as a subject 
a) Meanings 
b)  _ Definition 
Cc) Kinds of Jurisprudence 
d) Relation of Jurisprudence with other Social 
Sciences. 
2 The Nature of Law 
3 The Administration of Justices and State 
4. The Sources of Law 
5. Legislation 
6 Precedent. 
i Custom 
8. Legal Rights 
9. Ownership 
10. Possession 
és Persons 
2. Titles 
13. Liability, Intention and Negligence 
14. The Law of Property 
15, The Law of Obligation 
16. The Law of Procedure F 
Ve: The Theory of Sovereignty, the territory of the State 


- Recommended Books: 


1. ‘Jurisprudence’ by John Salmond edited by Fitzgerald. 
2 ‘Jurisprudence’ by Hibbert. 

3. ‘Jurisprudence’ by Dennis Lloyds. 

4 ‘Jurisprudence’ by C.W. Paton. 
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r What is jurisprudence? Discuss its scope in the light of the 
statement that “jurisprudence is the science of law.” 


r Discuss briefly different schools of jurisprudence. 

r What are the various divisions of the science of 
jurisprudence? (Supp. 2001) (Annual 1998) 

- Discuss the scope of Analytical, Historical and Ethical 
Jurisprudence? (Annual 2002) (Supp 2000) 

r What is Analytical jurisprudence? Discuss its scope and 
significance. 

r In what respects jurisprudence is related to other social 
sciences? 

r Explain imperative theory of law? Also state the objections 


raised against the theory. 
(Annual-2000) (Supp. 2000) (Supp. 2001) (Supp. 2003) 
a What is legal Realism? Discuss in terms of the theory of 
law propounded by John Salmond. 
Discuss various classes in which Law has been divided. | 
Is law territorial? If so, what are the exceptions to the | 
general rule? Explain your answer giving illustrations. 
(Supp. 1995) (Supp. 1997) (Annual 1999) (Annual 2002) | 
r Explain the terms, question of law, question of fact, and 
mixed question of law and fact. 
(Supp. 2002) (Annual 2003) (Supp. 2003) 


4 


4 


r What is presumption? Discuss various kinds of 
presumptions with reference to any of the laws/Statutes of 
Evidence. : 

r What is necessity of Administration of justice? How would 
you distinguish between Civil and Criminal Justice? 

- (1996 S) 

r What are main differences between ‘Civil and Criminal 
Justice? 

r What is the necessity of Administration of Justice. Also 


give classification of various kinds of Justice. 
(Annual 2000) 


r Write a critical note on theories of punishment. 
(1995 A) (1996 S) (1997s) (1999 A) (2000 A) (2001 S) (2002 A) 
r Expjain the advantages and disadvantages of 


administration of justice according to law. 
(Annual 2000) (Supp 2000) (Supp 2001) 
= Explain the functions assumed by the civil courts. Give in 
detail the secondary functions of a civil court. 
(1995 S) (2000 S) (1996 S) 


= What is legislation according to Salmond? How has it been 
classified by him? (Annual 4995) (Annual 1998) (Supp. 
2000) 
6 a See ee 
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7 What are the principles of interpretation of enacted law? 
(1996 S) (1997 A) (1999 S) 


r Define Precedent and discuss its different kinds. 
(Annual 1996) (Annual 1998) (Annual 2004) 
r Explain the Merits and Demerits of Precedent as a source 
. of Law. 
- Explain the factors which enhance and the factors which 
reduce the binding force of Precedents. 
er Define Custom. Explain with illustration various kinds of 
_ __ “eustom. | 
e . (Annual 1995)(Annual 1999) (Supp. 2002) (Annual 2003) (Supp. 2003) 
fai Compare the legislation with Precedent and Custom. 
in what respect legislation is superior to precedent? 
. (A1995) ($1995) (A1999) (A2000) (S2001) (A2002) 
r Define Legal Rights and explain the essential 
characteristics of legal rights. — (Annual 2004) 
r Explain the classification of Rights according to their 
objects. 
rv Distinguish between corporation and firm. 
(Supp. 2001)(Annual 2002) (Annual 2004) 
r What is title? How is it classified by John Salmond and 
Banthem? * (Supp. 2001)(Annual 2002) 
r How would you explain the concept of “Act of Law” and “Act 
of Parties”? Discuss the importance of argument as an act 
ef parties. (Supplementary 2001) 
r What is liability? Explain various kinds of liability. 
r Write a comprehensive composition on concept styled as 
“vicarious liability.” (1995A)(1995S)(1999S) | 
What is negligence? Elaborate the theories of Negligence? 
(1995A)(1996S)(19995) 
r What is the measure of Criminal Liability? (1999A) 
r What is obligation? Discuss its various kinds. 
What are the sources of obligation? (Supp. 2000) 
r Define Property and elaborate its various kinds. 
(Annual 2000)(Annual 2002) 
r How and by what methods property can be acquired 
validly? : (Annual 2004) 
r What do you understand by evidence? What are its kinds? 
INlustrate. 
(Annual 1997), (Supp. 1997). (Supp. 2003) 
r Discuss the rules of valuation of Evidence. 
; (Annual 2001) 
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Taw 

Q. What is jurisprudence? Discuss its scope in the light 
of the statement that “jurisprudence is the science of 
law.” : 


Paw 
JURISPRUDENCE, MEANING AND SCOPE 


1. Introduction: 

“Jurisprudence” has been defined as the philosophy of 
law or the science which treats the principles of positive law and 
legal relations. In the proper sense of the word “Jurisprudence” is 
the science of law, namely, that science which has for its function 
to ascertain the principles on which legal rules are based, so as 
not only to classify those rules in their proper order, and show the 
relation in which they stand to one another, but also to settle the 
manner in which new or doubtful case should be brought under 
the appropriate rules. 

2. Meaning of the word “Jurisprudence”: 

The word “Jurisprudence” has been derived from the 
Latin term ‘Juris’, which means ‘legal’ and ‘prudentia’ which 
means ‘knowledge’. Etymologically; jurisprudence is that science 
which imparts us the knowledge of law. 

3. Definition of Jurisprudence: 

Different scholars have used different letters to define the 
subject of jurisprudence but the spirit of all is almost same. An 
account of some important definitions is given below. 

(a) According to Austin: “The matter of jurisprudence is 
positive law; Law simply and strictly so-called; or Law set by 
political superiors to political inferiors. ’ 

(b) Sir Thomas Erskine Holland: “Jurisprudence is “the 
formal science of positive law’. It is wrongly applied to actual 
systems of law or to current views of laws, or to suggestions for 
its amendment, but is the name of a science...... It is the science 
of actual, or positive law. 

(c) John Salmond: According to him jurisprudence is 
“the science of law’. 

(d) Professor Keeton: Jurisprudence is “the study and 
systematic arrangement of the general principles of law.” 

(e) Dean Roscoe Pound: Jurisprudence is “the science 
of law using the term law in the juridical sense as denoting the 
body of principles recognized or enforced by public and regular 
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tribunals in the administration of justice. 

(f) Julius Stone: He is of the view that jurisprudence is 
the lawyers extraversion. It is the lawyer's examination of 
precepts, ideals and techniques of the law in the light derived 
from the present knowledge in disciplines other than the law. 

(g) Justice Gray: Jurisprudence is “the science of law. 
The statement and systematic arrangements of the rules followed 
by the Courts and the principles involved in those rules.” 

(h) C.K. Allen: “Jurisprudence is the scientific synthesis 
of all the essential principles of law.” 

(i) G.W. Paton: “Jurisprudence is a particular method of 
study not of law of one country but of the general notion of law 
itself. It is a study relating to law.” 

(j) Ulpian: He defines jurisprudence as “the knowledge of 
the things divine and human, the science of the just and unjust.” . 

(k) Black’s Law Dictionary: “The philosophy of law or 
the science which treats of the principles of positive law and legal 
relations.” 

(1) Oxford Dictionary: “The systematic and formulated 
knowledge or “the science of human law.” 


4. Scope of Jurisprudence: 

According to the present view the scope of jurisprudence 
cannot be circumscribed or regimented. It includes all concepts of 
human order and human conduct in state and society. Anything 
that concerns order in the state and society falls under the 
domain of jurisprudence. According to Lord Radcliff: 
“Jurisprudence is a part of history, a part of economics and 
sociology, a part of ethics and a philosophy of life. 


eee ee 
Q. Discuss the significance, utility and advantages of 
Jurisprudence. It is sometimes said that this subject 
has no practical value. How far this statement is true? 


CSUns. , 
SIGNIFICANCE AND ADVANTAGES OF 
JURISPRUDENCE 


1. Intrinsic Interest of Jurisprudence: 
Jurisprudence has its own intrinsic interest like other 
subjects of serious scholarship. Just as a mathematician 
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investigates the number theory not with the aim of seeing his 
findings put to practical use but by reason of the fascination which 
it holds for him, likewise the writer on jurisprudence is impelled to 
his subject by its intrinsic interest. It is as natural to speculate on 
the nature of law as on the nature of light. Researches in 
jurisprudence may have repercussions on the whole of legal, 
political and social thought. 

2. Practical Value: 

Jurisprudence also has practical value. Progress in 
science and mathematics has been largely due to increasing 
generalization which has unified branches of study previously 
distinct, simplified the task of both scientist and mathematician 
and enabled them to solve by one technique a whole variety of 
different problems. Generalify can also mean improvement in law. 
The English law relating to negligence has progressed from a 
host of individual rules about particular types of situations to a 
general principle. One of the tasks of jurisprudence is to construct 
and elucidate concepts serving to render the complexities of law 
more manageable and more rational.-In this way, theory can help 
to improve practice. ’ 

3. Educational Value: 

Jurisprudence also has an educational value. The logical 
analysis of legal concepts sharpens the logical technique of the 
lawyer. The study of jurisprudence can also help to combat the 
lawyers occupational view of formalism which leads to excessive 
concentration on legal rules for their own sake and disregard of 
the social function of law. Law is to be put in its proper context by 
considering the needs of society and by taking note of the 
advances in related and relevant disciplines. A proper grasp of 
the law of contract may require some understanding of 
economics and economic theory, a proper grasp of criminal law, 
some knowledge of criminology and psychiatry and a proper 
grasp of law in general and some acquaintance with sociology. 
Jurisprudence can teach the people to look, if not forward, at 
least sideways and around them and realize that answers to new 
legal problems must be found by a consideration of the present 
Social needs and not in the wisdom of the past. 

4. Eye of Law: 

Jurisprudence is often said to be “the eye of law’. It is the 
grammar of law. It throws light on the basic ideas and the 
fundamental principles of law. To quote Holland: “The ever 
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renewed complexity of human relations calls for an increasing 
complexity of legal details, till a merely empirical knowledge of 
law becomes impossible.” (Elements of Jurisprudence, Pp. 1). 


5. Help for Lawyers: . 
By understanding the nature of law, its concept and 


distinctions, a lawyer can find out the actual rules of law. It also 
helps in knowing the language, grammar, the basis of treatment 
and assumptions upon which subject rests. 

6. Logical Training of Lawyers: 

Some logical training is necessary for a lawyer which he 
can find from a study of jurisprudence. Jurisprudence trains the 
critical faculties of its students so that they can detect fallacies 
‘and use accurate legal terminology and expression. In his 
practical work, a lawyer has to tackle new and difficult problems 
which he can handle through his knowledge of jurisprudence 
which trains his mind into legal channels of thought. For example, 
a question may arise whether a certain person is entitled to 
certain property by virtue of his adverse possession for more than 
the prescribed period of time. His knowledge of jurisprudence will 
tell him what constitutes possession and that will help him in. 
tackling the problem before him. 

7. It Helps Legislators: 

A study of jurisprudence helps legislators by providing 
them a precise and unambiguous terminology. It relieves them of 
the botheration of defining again and again in each act certain 
expressions such as right, duty, possession, ownership, liability, 
negligence etc. 

g. Guidance for Students: 

The study of jurisprudence enlightens students and helps 
them in adjusting themselves in society without causing injuries to 
the interests of other citizens. J.G. Phillimore observes: “Such is 
the exalted science of jurisprudence, the knowledge of which 
sends the students into civil life, full of luminous precepts and 
notions, ‘applicable to every exigency of human affairs.” 
(Principles and Maxims of Jurisprudence, P.- 30). 

9. Rules of Interpretation: 

Jurisprudence helps the judges and the lawyers in 
ascertaining the true meanings of laws passed by the legislatures 
by providing the rules of interpretation. 


fe eee ee 
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10. Betterment of Superstructure of Law: 


According to Dr. M.J. Sethna, the value of jurisprudence 
lies in examining the consequences of law and its administration 
on social welfare and suggesting changes for the betterment of 
the superstructure of laws. 


11. It Develops the Faculty of Thinking: . 


Prof. R.W.M. Diaz writes that the study of jurisprudence is 
an opportunity for the lawyer to bring theory and life into focus, for 
it concerms human thought in relation to social existence. | 
Teachers of law hope to encourage their pupils to learn how to} 
think rather than what to know and jurisprudence is peculiarly | 
suited to this end. (Jurisprudence, Preface, p. vii). 


Q. Discuss briefly different schools of jurisprudence. 


_ Sans. 
SCHOOLS OF JURISPRUDENCE 


Introduction: 


While we discuss subsequently in detail, at appropriate 
Places, the different theories of law, it is proposed to catalogue 
here the various schools of jurisprudence and Study their 
fundamentals. 


The different schools of Jurisprudence may be 

summarized as below: 

(1) Natural Law: 

(2) Analytical School or Analytical Positivism: 

(3) Historical School: 
(a) Anthropological Approach; and: 
(b) Economic Approach: 

(4) Sociological School: 

(3) Realist School: 

(a) Scandinavian Realists, and 

(b) American Realists; and 
(6) Comparative School: 

Peter Brett, while cataloguing the four main schools of 
thought, viz. natural law, positivism, the historical school and the 
socioldgical school, observes that the realists, whether American 
or Scandinavian, seem to him ‘to be too concemed with the 
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negative or destructive aspects of their work to derive the title 
‘school of thought’; ‘methodology would be more appropriate. 


(1) Natural Law: 
The law of nature is that portion of morality which supplies 


the more important and universal rules for governance of the 
outward acts of mankind. It is written by the fingers of nature in 
the hearts of mankind. The idealist attitude was prominently 
displayed by Plato’s theory of ideas according to which the 
physical phenomena of the world are mere manifestations of a 
superior order laid up in heaven and should be studied only in 
order to gain insight into the ultimate pattern. 
Aristotle recognized the existence of a natural as well as 
of a local justice. j 
The Romans described their legal system as consisting of 
two ingredients, viz.., Jus civile of the civil law being the law and 
customs applicable to Romans and Jus gentium or the law of 
nations which they had in common with other nations. Jus 
: gentium was the law based on natural reason designed for all 
mankind. Jus gentium came later to be known as the jus naturale. 


(2) Analytical School or Analytical Positivism: 

* Bentham, the father of positivism, enunciated the theme 
that laws are the work of human minds and they can be whatever 
those minds wish to make them. According to Austin the matter of 
jurisprudence is positive law: law, simply and strictly so called; oF 
law set by political superiors to political inferiors. 

But positive law (or law, simply and strictly so-called) 's 
often confounded with objects to which it’ is related by 
resemblance, and with objects to which it is related in the way of 
analogy: with objects which are also signified, properly and 
improperly, by the large and vague expression law. 

A law, in the most general and comprehensive 
acceptation in which the term, in its literal meaning, is employed. 
may be said to be a rule laid down for the guidance of an 
intelligent being by an intelligent being having power over him. !0 
this largest meaning which it has, without extension by metapho' 
or analogy, the term law embraces the following objects: laws sé! 
by God to His human creatures, and laws set by men to men. 

(3) Historical School: 

The historical school was founded b 

Historical jurisprudence examines the manner OF 


y Von Savigny 
growth of a leg? 
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system, and traces the growth of law from origin with a view to 
finding out the origin of our legal concepts and the general course 
of their evolution. It deals with the general principles governing 
the origin and development of law as also the origin and 
development of legal conceptions and principles found in the 
philosophy of law. 

According to Allen, “the historical movement in 
jurisprudence may be called the revolt of fact against fancy.” 
Burke adumbrated it in his warnings not to construct schemes for 
the future without having first assimilated the lessons of the past. 

(a) Anthropological Approach: Sir Henry Maine 
developed the anthropological approach to the historical school 
and expounded the theory by stating that “the movement of the 
progressive societies has been a movement from Status to 
Contract.” 

Custom, according to him, naturally played a predominant 
role in the formulation and evolution of law, justice and procedure. 

The anthropological approach to the historical school was 
developed by English jurists like Holdsworth and Maitland with a 
view to clarifying the origins of law, and notions of law and equity. 

The historical school throws a floodlight on many an 

‘ unchartered field of legal evolution. 

(b) Economic Approach to Jurisprudence: The 
economic approach to law has, in the recent past, assumed great 
significance. The doctrines of Karl Marx and Friedrich Engels, the 
authors of the economic theory, which may be regarded as a 
variant of the historical approach, have permeated one-third of 
the people of the world in the Soviet Union, China and Eastern 
Europe who are governed by socialist governments. Marxism is 
based on the doctrine of the inevitability of the social revolution. 


(4) Sociological School: 

According to sociological school, the common field of 
study of the jurist is the effect of law and society on each other. 
This approach takes law as an instrument of social progress. 

The sociological school commenced in the middle of the 
nineteenth century, when Von Ihering in contradistinction to the | 
positivist’s ‘jurisprudence of concept’ propounded a ‘jurisprudence 
of interests’. 

August Comte first invented the term ‘sociology’ and his 
method is termed as ‘scientific positivism’. He pleaded for the 
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application of scientific method of the science of sociology. Comte 
subsequently digressed himself from his strict scientific approach 
and laid down that mankind inevitably passes through three 
stages, viz., the theological, the metaphysical, and the scientific 
or positive. He formulated an authoritarian conception of the 
character of ‘positive society’. 

Herbert Spencer propounded a scientific exposition of the 
organic theory of society. According to him, the state existed only 
to further individual freedom, while Comte favoured a highly 
collectivist programme. The laisser faire, an economic theory and 
a philosophy of action in social affairs, derived strength from 
Spencer's philosophy of applying the organic evolutionary idea in 
relation to it. : 

Roscoe Pound thought of law as a social institution to 
satisfy social wants— the claims and demands and expectations 
involved in the existence of civilized society by giving effect to as 
much as well may with the least sacrifice, so far as such wants 
may be satisfied or such claims given effect by an ordering of 
human conduct through politically organized society. 

(5) Realist School: 
| The realist movement, which prefers not to be called a 
school, is a branch of sociological school. It studies law as it Is In 
. —-.its actual working and effects. it has been summed up by its 


exponent, Professor K. Llewellny (those many influences which 
‘ferment’. Allen observes that 
t the 


produce accidents), aS 4a 
‘fermentation is necessary in legal chemistry for without | 
liquor of the law becomes sour and stale. 

Grown out of its youthful exuberances and disabused of 
its hasty conclusion that law is to be found only in facts and 
deeds this movement brings to modern jurisprudence a spirit of 
vigilance and exploration which is capable in the right hands of 
contributing substantially to the understanding of law not as 4 
bloodless abstraction but as a living force in society. According to 
Georges Gurvitch the neo-realistic school represents a violent 
reaction against the dominantly teleological and moralizing 
orientation of ‘sociological jurisprudence.’ 

(a) The Scandinavian Realism: The Scandinavian jurists 
associated with the realist movement have put forth 4 
philosophical justification for their positivist outlook while 
eliminating all metaphysics. They are in line with the empirica 
traditions in English philosophy and jurisprudence and having 
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affinities to the sociological approach which has gained influence 
in England. 


Hagerstrom, the spiritual father of the movement, rejected 
the idea of objective value and pleaded for an examination of the 
actual use of the legal concepts ‘and analysis of the mental 
attitude involved in the conception of law in present times. 

The chief exponents of the Scandinavian Realist School 
are Olivercrona, Lundstedt and Ross. 


; (b) American Realism: Allen observes that the main 
trend of the American realist movement has been to call in 
question legal certainty, to attack what he called conceptualism, 
and to emphasize those many influences which produce 
accidents of litigation through the variable element of forensic 
method and especially of judicial technique. 

The American movement in favour treating philosophy 
and the social sciences, and even logic itself, as empirical studies 
not rooted in abstract formalism was in fact a revolt against 
formalism. Mr. Justice Holmes played an important role in 
bringing about a changed attitude to law by his long tenure as a 
justice of the Supreme Court and his prolific writings on the 
subject. 


(6) Comparative School: 


Professor Keeton observes’ that ‘Comparative 
Jurisprudence considers the development of two or more systems 
of law. The term has more than one meaning, however, the 
science may have for its object the discovery of those legal rules 
which are commun to the legal systems studied; or again, it may 
discuss those relations of individuals which have legal 
consequences. together with an inquiry how those relations find 
2xpression in the legal systems considered. 

More frequently Comparative Jurisprudence selects 
various legal topics, and explains fully their methods of treatment 
n two or more systems of law, seeking thereby to draw 
-onclusions respecting the merits of the two methods of treatment 
adopted in the legal systems.. 
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Q. What are the various divisions of the science o 
jurisprudence? (Supp. 2001) (Annual 1998) 


TSAns. | 
DIVISIONS AND KINDS OF JURISPRUDENCE 


. Jurisprudence is classified by different jurists into differen 
kinds. Classifications made by some of the eminent scholar: 


stand as under: 
Jurisprudence 


Classified by Salmond By Austin By Bentham 
Censorial 


General ,, “cul 
articular Expository 


Theoratical Practical 


, Authoritalive 
| n a narrow | ; 
Other kinds 


In a wide sense sense 


Unauthoritative 


Critical Analytical Ethical 


Expositive 
Historical 


Historical 

4. Theoretical and Practical Jurisprudence: 

pre: Jurisprudence has two aspects—theoretical and practical 
In its theoretical aspect it Is also called general, jurisprudence 
Theoretical jurisprudence is confined to the study of the gener 
fundamental principles of law Practical jurisprudence on thi 
other hand, deals with individual problems (not with generalities 
such as the law of contracts, specific relief etc. 

(a) Kinds of Thecretical Jurisprudence: Sir Joh 
Salmond defines “jurisprudence” so as to be understood in tw 
senses— one wide and the other narrow. In its wide sense 
means “the science of civil law’— the word science belt 
understood to mean a systematic knowledge as distinguishe 
from bare knowledge of the existing provisions of law, and th 
words “civil law" being understood to mean the laws of the la" 
as are enforced by the courts. 

In this sense, jurisprudence Ma 
three divisions aS follows: 


y again be classified it 
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(1) Expositive: This concerns legal exposition of the system 
as it now obtains or as it existed in the past. 


(2) Historical: This concerns the history of the development 
of the laws as they obtain at present or existed in the 
past, ie., the stages by which the laws in their present or 
past shape came to be evolved. 


(3) Critical: This relates to the science of legislation, /.e., 
study of the law, not as it is or had been in the past, but 
as it ought to be in an ideal state. . 


In its narrow sense, jurisprudence, according to Sir John 
Salmond, is limited to the consideration of the basic or 
fundamental principles of civil law (civil law meaning all laws of 
the land including the military laws). In this restricted sense, 
jurisprudence has been defined as “the science of the first 
principles of civil law’, or in other words, abstract principles of the 
law as distinguished from its concrete provisions. 

(b) Other Kinds of Theoretical Jurisprudence: 
Theoretical jurisprudence, again, may also be divided into three 
kinds: 

(1) Analytical: Dealing with the dogmas or exposition of the 
abstract principles of law as it exists at present or existed 
in the past. , ; 

(2) Historical: Concerning the historical evolution of the 
principles of law, /.e., the past stages of the law. 

(3) Ethical: Dealing with the principles of law, not as they are 
or had been in the past but as they ought to be in an ideal 
state 


Though for a proper appreciation of the subject, all the 
above-mentioned three branches of jurisprudence have to be 
studied, yet Salmond and other eminent jurists have confined 
themselves mainly with analytical jurisprudence, and this is why 

in modern legal parlance “jurisprudence” has come to be known 
as analytical branch of theoretical jurisprudence. \ 


2. Particular and General: 


Austin divides jurisprudence into particular and general 
jurisprudence. According to him, particular jurisprudence is the 
science of any actual system of. law or any portion of it. Only 
practical jurisprudence is particular. The proper subject of 
general, or universal jurisprudence is a description of such 
Subjects and ends of laws as are common to all systems, and of 
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those resemblances between different systems which ar 
bottomed in the common nature of man, or correspond to the 
resembling points in these several portions. 


3. Expository and Censorial: 

Bentham divides jurisprudence into expository anc 
censorial. The former ascertains what the law is and the latte 
what it ought to be. Expository jurisprudence is sub-divided int: 
authoritative and unauthoritative, the former being derived from 
the legislative power while the latter means text-books on law. 

Unauthoritative jurisprudence may again be either local o: 
universal. The former consists of text-books upon the laws of an) 
one country, while the latter consists of law works on universa 


jurisprudence, /.e., without reference to any one country. 
PIADAAAAAAAIAADAAAAAAAH 


i gt et and 
Q. Discuss the scope of Analytical, Historical and 
Ethical Jurisprudence? (Annual 2002) (Supp 2000) 


TSAns. 
ANALYTICAL, HISTORICAL AND ETHICAL 


JURISPRUDENCE 


4. Scope of Analytical Jurisprudence: 

Analytical jurisprudence, as we have already observed, 
analyses the basic principles of the existing civil law. It does not 
concern itself with its goodness or badness. We might thus, !n 
other words, say that analytical jurisprudence ignores the 
historical and ethical aspects of its study. Considered in this light, 
its scope extends to (1) analysis of the law, (2) treatment of a 


complex idea or concept in its elementary sub-divisions, (3) 
between civil law and other (4) study 


_ examination of the relations 4) stl 
of the sources of law; (5) investigation of the theory of legislation, 
precedent and custom: (6) classification of the differen 


sub-divisions of corpus juns or the entire body of law with reasons 
therefore: (7) treatment of rights, their kinds and classes, theif 
creation, transfer and extinction, (8) dealing with legal liability. !ts 
kinds, extent, and incidence, (9) investigation of such legd! 
concepts as property, possession, trust, contracts, persons, acts, 
intention, motive, negligence, etc. 
2. Scope of Historical Jurisprudence: . 
Historical jurisprudence concerns itself with the scientific 
study of the origin and development of the principies of law. | 
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tells us what the source of a particular principle of law was, 
wherefrom it was derived, what was its shape and scope in the 
past, how and under what influences it came to develop and 
through what stages it passed to assume finally the shape in 
which we find it today. To put it in brief, historical jurisprudence 
deals with the study of the evolution of the fundamental legal 
conceptions in the early societies. This aspect of jurisprudence 
has been dealt with by Sir Henry Maine in his “Ancient Law’. 


Historical jurisprudence should not, however, be confused 
with legal history. Legal history deals with the historical 
background of a particular law, as for instance, how and when the 
Penal Code came to be passed is a matter of legal history. 
Similarly an investigation of how the principle of hearsay evidence 
came to be evolved shall fall within the scope of legal history. A 
study of Roman law, for instance, would fall within the scope of 
legal history. 

3. Scope of Ethical Jurisprudence: 

Ethical Jurisprudence, as we have already noticed, deals 
with the law as it ought to be in an ideal state. This branch of 
jurisprudence confines itself to the study of the purposes of the 
law and whether they are fulfilled by the existing law, and, if it is 
deficient in this respect, what modifications are needed to enable 
it to fulfil its object. In other words, Ethical Jurisprudence aims at 
bringing the principles of the law to such a form in which 
attainment of justice may best be achieved. 


Q. What is Analytical jurisprudence? Discuss its scope 
and significance. 
2 — Define jurisprudence. What are its various kinds? 


Discuss the scope of analytical jurisprudence. 


SANs. 
ANALYTICAL SCHOOL OF JURISPRUDENCE 


1. Introduction: 

The analytical school of jurisprudence is known by 
different names. It is called the positive school because the 
exponents of this school are concerned neither with the past nor 
with the future of law but with law as it exists /.e., with law “as it is” 
(position). This school was dominant in England and is popularly 
known as The English school. Its founder was John Austin and 
hence it is also called the Austinian school. This school takes for 
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granted the developed legal system and proceeds logically to 
analyze its basic concepts and to classify them in order to brin 
out their relation to one another. : 
2. Significance and Scope of Analytical Jurisprudence: 

Analytical school analyses the basic principles of the 
existing civil law. It does not concern itself with the past stages of 
its evolution. It also does not concern itself with its goodness or 
badness. We might, thus, in other words say that analytical 
jurisprudence ignores the historical aspects of its study. 
Considered in this light its scope extends to: 


(i) Analysis of law. 
(il) Treatment of a complex idea concept in its elementary 
sub-division. 
(iii) Examinations of the relations between civil law and other 
forms of law. 
(iv) Study of the sources of law. 
(v) Investigations of the theory of legislation, precedent and 


customs. 

(vi) Classification of the different sub-divisions of corpus juris 
or the entire body of law with reason therefore. 

(vii) | Treatment of rights, their kinds and classifications, their 
creation, transfer and extinction. 


(viii) | Dealing with legal liability, its kinds, extents and 
incidence. | 

(ix) Investigation of legal concepts such as property, 

intention, 


possession, trust, contracts, persons, acts, 

motive, negligence, etc. 
3. Exponents of Analytical School: 

The chief exponents of the Positivist or Analytical school 
in England are Banthem, Austin, Sir Willium Marleky (1829-1914), 
Sheldon Amos (1835-18886), Holland (1835-1926), Salmond¢ 
(1862-1924) and Prof. H.L.A. Hart (1907). This school received 
encouragement in the United States from Gray and Jhon Feld 
and on the continent of Europe from Keleson, Korkunov and . 


others. 

4. Basic Idea of Analytical School: 
The first concern of the jurists is to understand thé 

structural nature of a legal system and for this purpos¢ 

discussions of justice are not only irrelevant but also dangerous!) 


confusing. - Therefore, the concentration on the systemallé 
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analysis of legal concepts has given this school the name of 
Analytical Jurisprudence. However, under the following two 
statements the basic idea and nature of Analytical school may be 
better understood: 

(a) Black’s Law Dictionary: Analytical Jurisprudence is 
“A theory and system of jurisprudence wrought out neither by 
enquiring for ethical principles or the dictates of the sentiments of: 
justice nor the rules by which may be actually in force, but by 
analyzing, classifying and comparing various legal conceptions.” 

(b) John Salmond: “A book of analytical jurisprudence 
will deal with such subjects as an analysis of the concept of law, 
an examination of the relation between civil |aw and other form of 
law, an analysis of the various constituent idea of which the 
complex idea of law is made up such as the state, sovereignty 
and administration of justice, an account of the legal sources from 
which law proceeds......... 
5. Purpose of Analytical Jurisprudence: 

The purpose of analytical jurisprudence is to analyze, 
without reference either to their historical origin or development or 
their ethical significance or validity, the first principle of law. 

6. Main Task of Analytical Jurisprudence: 

The main task of Analytical School of Jurisprudence is the 
lucid and systematic exposition of the legal ideas pertinent to 
ampular and mature system of law. It starts from the actual facis 
of law as it seems them today. It endeavours to define those 
terms, to explain their connotation and show their relations to one 
another. One purpose of analytical school is to gain an accurate 
and intimate understanding of the fundamental working concept 
of all legal reasoning. 

7. Characteristics and Dimensions of Analytical School of 
Jurisprudence. | 

Following dimensions and theories of law gush out of 
Analytical Jurisprudence: 

(i) Austin’s Imperative theory 
(ii) Realistic theory of Salmond 
(iii) Positivism in law 

(iv) Pure theory of law 

(v) Hart's Positivist theory 

(i) Austin’s Imperative Theory of Law: According to 
Austin, a law is a command of Sovereign backed by a sanction. 
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Austin is called the father of jurisprudence and the founder of 
Analytical school. However the title of Analytical School is 
misleading as it suggests that analysis is the exclusive property of 
this school instead of being the universal method of 
Jurisprudence. Allen prefers to call Austin's school as the 
imperative school. However it is contended that Austin does not 
fit exactly into any of the important schools. In some ways he was 
the precursor of the pure science of law as he drew somewhat 
narrowly the boundaries of Jurisprudence. He was not unmindful 
of the part played by ethics in the evolution of law. It is a matter of 
fact, he devoted several lectures to the theory of utility. Finding 
work.on jurisprudence full of confusion, he decided to confine 
jurisprudence to a study of law as it is, leaving the study of ideal 
forms of law to the science of legislation or philosophic 


jurisprudence. 

Criticism on Autinian Theory: 

; Autinian theory of law has been criticized on many 
grounds. The definition of law in terms of state has been criticized 
by the jurists belonging to the historical and sociological schools 
which have been discussed, comprehensively, in a previous 
chapter. , 

(ii) Realistic Theory of Salmond: According to John 
Salmond “Law may be defined as the body of principles 
recognized and applied by the state in the administration of 
justice”. In other words, law consists of rules recognized and 
acted upon by the courts of justice. In fact, Salmond has defined 
law in the abstract sense. His definition brings out also the ethical 
purpose of law. Law is an instrument of justice and that idea is 
prominently brought out in the definition of Salmond. 

Criticism on Salmond’s Theory: 

Like Austin, Salmond has defined law with reference to its 
source. He gives prominence to the courts instead of the 
sovereign or the legislature. Austin’s definition has two principal 
defects. It does not associate law with its essential element of 
right and justice. The definition of Salmond avoids those defects. 
It satisfies the requirements of logic. But still it lacks some 
aspects which are important determinant of law. 

(iii) Positivism in Law: In the words of Prof. Dias, the 
positivist movement started at the beginning of the 19th Century. 
It represented a reaction against ove prior methods of thinking 
which turned away from the realities of actual law in order to 
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discover in nature or reason the principles of universal invalidity. 

Actual laws were explained or condemned according to those 

principles. Prof Hart points out that the term “positivism” has 

following meanings: 

(i) Laws are commands. 

(ii) The analysis of legal concepts is worth pursuing, distinct 
from sociological and historical inquiries and critical 
evolution. 

(iii) Decisions can be declared logically from predetermined 
rules without recourse to social aims, policy, or morality. 

(iv) Moral judgments cannot be established or defended by 
rational argument, evidence or proof. 

(v) The law as it is actually laid down has to be kept separate 
from the law that ought to be. 


Criticism on Positivism: 

Theory of positivism has also been severally criticized by 
various jurists, amongst them Dias is chief. According to him, 
Hart's avowed positivism in relation to his concept of law is open 
to criticism. Hart says that the acceptance of a rule of recognition 
rests on social facts, but he does not concern himself with the 
reasons why, or the circumstances in which, it comes to be 
accepted. Social and moral considerations may set limits on a 
rule of recognition at the time of acceptance. 


(iv) Pure Theory of Law: 

The Pure theory of law of Hans Kelsen (1881-1973) 
represents a development in two different directions. It marks the 
most refined development to date of analytical positivism. It also 
marks a reaction against different approaches that characterized 
the opening of the 20th century. This does not mean that Kelsen 
reverted to ideologies. As a matter of fact he sought to expel 
ideologies of every description and present a picture of law, 
austere in its abstraction and severe in logic. According to 
Kelsen, a theory of law must be free from ethics, politics, 
sociology, history, etc. In other words it must be pure. If a theory 
is to be general, it has to be shown of all variable factors. 


Criticism on Pure Theory of Kelsen: 

About International law, Prof Stone writes “it is difficult to 
see what the pure theory of law can contribute to a system which 
it assumes to be law, but which it denves from a basic norm 


which it cannot find.” 
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8. Final Analysis/Conclusion 

The importance of analytical jurisprudence lies in the fact 
that it brought about precision in legal thinking. It provided us with 
clear, definite and scientific terminology. It fulfilled the object of 
“clearing the heads and untying knots” as envisaged by Austin. It 
deliberately excluded all external considerations which fall outside 
the scope of law. Prof. Gray writes: “especially valuable is the 
negative side of analytical study. Most of us hold in our minds a 
lot of propositions and distinctions, which are in fact absurd, and 
which we believe, or pretend to ourselves to believe, and which 
we impart to others, as true and valuable. If our minds and 


speech can be cleared of these, there is no small gain.” 
ttticicictcicicictict ict tickk 


el 
Q. In what respects jurisprudence is related to other 
social sciences? 


TSAns. 
JURISPRUDENCE AND OTHER SOCIAL 


SCIENCES 


’ 


1. Introduction: 

Different branches of knowledge are so inter-related that 
none of them can be studied in isolation. All social sciences stand 
in close connection with one another. All of them study the 
actions of human beings living in society, though from different 
angles and with different ends. To quote Paton “Modern 
jurisprudence trenches on the fields of social science and of 
philosophy; it digs into the historical past and attempts to create 
the symmetry of a garden out of the luxuriant chaos of conflicting 
legal systems.” 

Jurisprudence is one of the social sciences and 
resembles them in many aspects. Its resemblance to some social 
sciences is described hereinafter. 

(a) Ethics: Ethics is the science of human .conduct. It 
deals with how men have behaved, how they are behaving, and 
how they should behave. Ethics lays down the rules of ideal 
human conduct and is divided into two branches (i) the ideal 
moral code and (ii) the positive moral code. The former concerns 
natural law, i.e., law which has not been enacted but is enshrined 
in the hearts of men and which is to remain true and unaltered for 
all time to come. The latter deals with the rules of actual conduct 
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as displayed in a given society at a given time. Such rules of 
positive morality, being based on public opinion of a particular 
society, necessarily vary with peoples, places, and times. What is 
good at one time with one nation may be bad at another time with 
the same nation or with an other nation. Also because all men are 
not ideal, some laws are required for the enforcement of the rules 
of human conduct, positive ethics is not dependent upon the 
voluntary conduct of good men but stands in need of coercive 
rules or laws for the maintenance of the public conscience. 
Ethical jurisprudence examines the human conduct and suggests 
the changes required in the existing law to bring it in consonance 
with the requirements of public conscience Jurisprudence is thus 
related to positive ethics : 

(b) Sociology: Sociology is the study of man in society 
and includes all that which concerns human welfare. Social 
jurisprudence is thus based on sociological principles. The 
sociologist studies the law but from an angle different to that of a 
lawyer. The sociologist thinks of the effect of the law upon 
society, to what extent it is being observed, and to what extent it 
is not. the cause of its non-observance and the effects of such 
non-observance upon society etc., but the lawyer concerns 
himself only with the law as it is, with its rules and branches. He 
would not go further to inquire into the effects of such law upon 
human conduct. The sociological approach to a legal problem is 
thus essentially different from the approach of the lawyer. 
Sociology has helped jurisprudence in its approach to many legal, 
especially penal, reforms. Thus penology, a branch of legal 
sociology, affords a study of the causes of crime, the behaviour of 
criminals, the effects of the different kinds of punishment upon 
criminals, their effect in diminishing or increasing crime etc., and 
has thus led to prison reforms, setting up of reformatory schools 
etc. 

(c) Politics: Politics being the science of Government 
and good Government being dependent upon good laws, the 
relationship of politics and jurisprudence cannot to minimized. 
The two are intimately connected and go hand in hand. 

(d) Economics: Many a crime is due to economic crises. 
Economics, being the science of wealth, is thus closely related to 
jurisprudence. It teaches the legislators how to make good laws 
for promoting the economic and social well being of the people. 
Labour Laws, Factory Laws, laws relating to workmen's 
compensation afford the meeting ground of jurisprudence with 
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economics of social welfare. 

. (e) Psychology: Psychology, defined as a science of 
‘mind, is applied almost invariably to the solution of the riddles of 
human society. In the study of criminal jurisprudence there is very 
great scope for the study of psychological principles in order to 
understand the criminal mind behind the crime. Thus, the 
questions as to why a particular crime is committed in a particular 
community or whether the death penalty should be abolished are 
psychological questions; but these are so closely related to the 
science of criminology, a branch of jurisprudence, that is difficult 
to distinguish one from the other or to demarcate the sphere of 
their approach to them. 


tricvictictviicicviiiKiik 
ee 
Q. - Write a comprehensive note on imperative theory of 
law. Is international law imperative? (Annual 1995, 
1997, 1998) 
ar Laws are always imperative in nature according to 


John Austin. Give your arguments for and against 
this theory. (Annual 2001) 

r Explain imperative theory of law? Also state the 
objections raised against the theory. (Annual-2000) © 
(Supp. 2000) (Supp. 2001) (Supp. 2003) — 

or Law is the command of sovereign. Explain by giving 
illustrations in support of your answer. (Annual 2002) 


CSns. 
IMPERATIVE THEORY OF LAW 


1. Introduction: 

At various times jurists have shaped their approaches to 
the study of law from different angles through the medium of 
theories. They have defined law, determined its sources and 
nature, and discussed its purposes and ends. Amongst some 
chief theories of law one is put forward by John Austin, who is 
known as the father of jurisprudence. Austin’s theory of law is 
also known as the imperative theory of law. 

2. Origin of Imperative Theory of Law: 

Thomas Hobbes, a_ philosopher of 17th Century, 
expounded this theory but it is specially attributed to John Austin 
due to whom it obtained recognition and popularity. Rather, this 
theory is referred to as the Austinian theory. 
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3. Basic Idea: 


According to this theory, law is a general command 
issued by a political superior (Sovereign) enforceable with 
sanctions. 

4. Explanation: 

Austin’s theory of law is also known as the imperative 
theory of law. According to Austin, positive law has three main 
features. It is a type of command. It is laid down by a political 
sovereign. It is enforceable by a sanction. 

According to Austin, requests, wishes etc. are 
expressions of desire, while commands are expressions of desire 
given by superiors to inferiors. The relationship of superior to 
inferior consists for Austin in the power which the former enjoys 
over the other, /.e., his ability to punish him for disobedience. In a 
sense, the idea of sanction is built into the Austinian notion of 
command. . 

There are commands which are laws and there are 
commands which are not laws. Austin distinguishes laws from 
other commands by their generality. Laws are general commands 

(a) Law before State: Critics belonging to the historical 
school concede that in modern societies where there are 
established states, laws may be in the nature of command, but 
there existed laws even prior to the existence of the state. The 
law which existed prior to the state was not the command of the 
state. It had its source in custom, religion or public opinion and 
not in any authority vested in a political superior. According to this 
school, law is prior to and independent of political authority and 
enforcement. A State enforces it because it is already law. It is 
not correct that it becomes law because the State enforces it. 

(b) Generality of Law: According to Austin, law is a 
general rule of conduct, but that is not practicable in every sphere 
of law. A law in the sense of the Act of the legislature may be 
particular in the fullest sense of the word. A Divorce Act is law 
even if it does not apply to all persons. Law, in the sense of the 
legal system, can be particular. The requirement that law should 
be general is extremely difficult to maintain. There are degrees of 
generality. The question whether a contract can create law for the 
parties had peculiar urgency for the international lawyer. In his 
view, treaties are a source of international law. They are so only if 
law need not be general as normally treaties are binding only on 
those states which have ratified them. The international lawyer 
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who declares that a bilateral treaty makes law for the parties is 
implicitly declaring that law need not be general. 

(c) Promulgation: According to Austin, law is a 
command and that command has to be communicated to the 

- people by whom it is meant to be obeyed or followed. This view of 
Austin is not tenable. Promulgation is usually resorted to but it is 
not essential for the validity of a rule of law. Up to 1870, laws in 
Japan were addressed only to the officials whose duty was to 
administer them and might be read by no one else. The Chinese 
maxim “let the people abide by, but not be apprised of the law’ 
lends further support to the argument. 

(d) Law as Command: According to Austin, law is a 
command of the sovereign but all laws cannot be expressed in 
terms of a command. The greater part of a legal system consists 
of laws which neither command nor forbid things to be done. 
They empower people by certain means to command himself. 
Even if one makes a command to bind one’s self, it cannot have 
much force. Constitutional law is regarded law by all concerned 
and if the definition of Austin does not apply, that definition must 
be taken to be defective. 

(e) Disregard of Ethical Elements: Austin’s theory of 
law is defective inasmuch as it disregards that ethical element 
which is an essential constituent of a complete conception. 
Austin’s theory is silent about the special erelation between law 
and justice. 

The main criticism of Salmond against Austin’s theory of 
Jaw is that it disregards the moral or ethical elements in law. The 
end of law is justice. Any definition of law without reference to 
justice is inadequate. Law is not right alone, or might alone, but 
the perfect union of the two. Law is justice speaking to men by 
the voice of the State. As Austin’s theory excludes the ethical 
elements in law, it cannot be accepted as a complete definition of 
law. 

(f) Purpose of Law Ignored: Austin’s theory of 
sovereignty ignores altogether the purpose of law and hence is 
one sided and incomplete. Paton writes that justice is the 
command of law and it is only fitting that an instrument should be 
defined by a delineation of the purpose which is its raison d'elre. 
The view of Sir Henry Maine is that Austin’s theory is founded on 
a mere artifice of speech and it assumes courts of justice to act in 

a way and from motives of which they are quite unconscious. The 
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purpose of law should be included in the definition of law. 
Conclusion: 


In spite of the criticism of Austin’s theory of law, it cannot 
be denied that Austin rendered a great service by giving a clear 
and simple definition of law. Before him, there was a lot of 
confusion about the nature of law. By separating law completely 
from morality, Austin tried to avoid a lot of confusion. His theory of 
law contains an important element of universal and paramount 
truth. The law is created and enforced by the State. 

iniitiinicitcicicicicicicicicicick 


Q. What is legal Realism? Discuss in terms of the theory 
of law propounded by John Salmond. 


CS Ans. 


SALMOND’S THEORY OF LAW 
(LEGAL REALISM) 


1. Introduction: 

The theory of legal realism, like positivism, looks on law 
as the expression of the will of the state but sees it as made 
through the medium of Courts. Law no doubt is the command of 
the sovereign, but the sovereign to the realist is not the 
Parliament but the Court. | 
2. Salmond’s Version: 

The law Salmond said, may be defined as the body of 
principles recognized by the state in the administration of justice. 
In other words, the law consists of rules recognized and acted 
upon by the Courts of justice. 

(a) This raises the question about the meaning of the 
word “Court”. Will it include Administrative Tribunals? In many 
Cases the decision of an Administrative Tribunal or even that of 
an Administrative Officer is final. Will he be considered as Court 
and his decision as law? Then again, what about others, besides 
Courts and administrators, who also enforce obedience? 
Legislatures will take up questions of their own privileges and 
also of contempt’s against the House. 

To this the reply is that these are marginal cases and all 
words will have a central core of meaning and also some hazy 
marginal sense. 

(b) Secondly: Though the definition may be appropriate 
about case law, is it appropriate in respect of statute law? The 
Sa NE TL, I, IS RE a eae 
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latter is law soon it is passed; it does not await a case to go to the 
Court and then receive judicial recognition. As a matter of fact 
statutes are recognized by Courts because they are laws; they 
are not laws simply by virtue of juridical recognition. 


Reply of Salmond is that so long as the Legislature and 
Courts function in harmony, it does not matter whether we Say a 
statute is law because the Courts recognize it or the courts 
recognize and apply a statute because it is law. A practical issue 
will only arise when a statute passed by the Legislature is 
declared void by the Courts. A political issue may then arise. This 
will be a cause of disharmony between the Legislature and the 
Courts and so long as the state of equilibrium is not reached no 
one can answer whether such a statute will fall within ‘law’. But 
here again, according to Salmond, is a marginal case which 
cannot influence the definition. 


3. Holmes Version: 

Holmes, in the Untied States, viewed the question from 
the position of a bad man and arrived at the same conclusion. 
When such a person wants to secure his own selfish interest he 
cares little for what is in the statute book or text-book. What he 
seeks to find out is what the court is likely to do if he is found out 
Holmes arrived at the conclusion that the prophecies of what the, 
Courts will do in fact and nothing more pretentious are what is 
meant by law. What the Courts will in fact do cannot be 
accurately predicated from the text-books or even the words Of] 
the statute because those words themselves may be susceptible 
of different interpretations and it is. for the court to supply the 
authoritative one. Holmes himself had remarked that life of law 
has not been logic, it has been experience. 

It is also said that even though in modem times law |s 
more and more statutory in nature still the days of judge-made 
laws are not over. Legislation is concerned with the general, 
judge with the particular. Legislature uses words of general 
import, judge must see whether the: case falls within the 
framework of those words and, if not, whether an extended of 
restricted meaning should be given to them. 

Here it is that the judge’s upbringing, his background, his | 


temperament, etc. will tell upon the decision he makes. A statute 
may provide contributory negligence as a complete defence to an 
et the sympathy 


action in torts in cases of road traffic accidents. Y 
of the judge or the jury for the plaintiff and antipathy towards the 
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defendant's insurers may lead to the end result that contributory 

negligence will for the most part become a defence in theory only. 
The conclusion of the realist school, therefore, is that a 

statement of law is nothing more than a prediction of what the 

Courts will decide. 

4. Merits: 


The theory as stated above has some elements of truth. 
The distinction that the realists draw between law in the books 
and law in practice is a valid one. Its particular contribution is to 
highlight the creative nature of judicial role, to debunk the slot- 
machine’ deductions to provide solutions to legal problems and to 
show that legal decisions often involve complex problems of 
value judgments on questions of policy. There is strong opinion 
held by some learned jurists in country that judges should not 
bring in their subjective value judgments in deciding cases. In the 
United States, in constitutional cases, Courts accept evidence 
derived from sociology, physiology and other sciences. The 
Startling supersession of three senior Supreme Court judges in 
country recently is really an outcome of discordance in value 
judgments between the Court and the Executive. 

5. Criticism: 

But the theory, like other theories, has many drawbacks. 
Theoretically it is possible to conceive of a state where the Courts 
are completely free to decide any point as they wish and resolve 
each dispute on its merits. Truly in that state no man could ever 
say what the law was; one could only predict what the judges 
might do. But this is not the position in ordinary legal system. In 
making law tantamount to prediction, this theory, in the first place, 
encroaches upon its definiteness. A piece of legislation is 
certainly not a prediction of judicial behaviour, the legislature in 
passing law is laying down what shall be done. 

(i) Secondly: Statute law is law as soon as it is passed: it 
does not have to await judicial recognition by the Courts before 
becoming entitled to the name of “Law’. Actually, statutes are 
recognized by the Courts because they are law,; it is not judicial 
recognition that makes them law. 


(ii) Thirdly: Only a fraction of law suits can give rise to 
the creation of new law. Law is so certain that a great number of 
disputes never reach Court and even in disputes which go before 
the Tribunals for the major part law is certain, clear and 
established and is automatically applied. 
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(iii) Fourthly: The uncertainty of language which no 
doubt exists in some cases is not a universal malady of 
legislation. For the most part, language is certain. Comparatively, 
it will be only in very few cases that we shall have anomaly 
arising because of language. 

(iv) Lastly: Most of the laymen’s activities in private, 
commercial and industrial life is undertaken without legal advice. 
People act according to law as they understand it. To see what 
the law is then is to discover the rules which actually govern our 
lives and for this we must not only look to the judicial practice, 
which the realists emphasize, but also to statutes, rules and 
notifications of the legislature and other bodies. Nor can we 
ignore the humbler but more extensive practices of the common 
folk, some of which may be non-judicial and some even non-legal 
practice, because the law which regulates human lives may be 


and often is the common man’s understanding of the official law. 
RAAAADADAAAADADAAAAAIN 


ee i hee 
Q. __—«sOODiscuss various classes in which Law has heen 


divided. 


TSAns. 
VARIOUS CLASSES OF LAW 


4. Imperative Law: 

It is a set of rules prescribed by the governing authority 
obliging people to a course of conduct. The governing authority 
has the coercive power to enforce the said rules of conduct. 
Every law is in the form of a command by a person or 4 body of 
persons, but every command is not a law unless it obliges a 
person or persons to a course of conduct and not merely to a 
specific number of acts of forbearance. 

To conclude the theory of imperative law 
on the will and physical force of the orga 


community. 


2. Physical or Scientific Law: 


These are laws of science and expressions of the 


uniformities of nature— the general principles expressing the 
regularity and harmony observed in the activities and operations 
of the universe like the law of gravitation, the law governing 
planetary motion, the law governing tides or the laws of chemical 
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3. Natural or Moral Law: 

lt is that portion of morality which, lays down more 
important and universal rules for the governing of the outward 
acts of mankind. The law of nature is engrained in the conscience 
of man something that God has instilled in the minds and hearts 
of mankind. It is man’s second nature. In short it is the dictates of 
conscience, religion, morality and good citizenship. 

Natural law is also known as the Divine Law, the 
unwritten law and the law of reason. 

4. Conventional Law: 

Consists of rules and _ regulations of voluntary 
organizations like clubs and associations deriving their force from 
consensus among parties concerned. The most important branch 
of conventional law is the Law of Nations recognized and 
accepted by states of the civilized world, governing relations 
between them. 

5. Customary Law: 

Comprises customs and usages observed in a particular 
community or the society as a whole for long periods of history 
which have thus acquired the force of law.. 

6. International Law: — 

Consists of those rules which govern sovereign states in 
their relations and conduct inter se. It is essentially a species of 
conventional law and has its source in international agreements. 
7. Common Law: 

It is the body of rules and principles found exclusively in 
judicial decisions and is, consequently, also known as judge- 
made law. Common law reflects customs and traditions existing 
only in practice and not in writing at a particular time. 

8. Civil Law: 

The term Civil Law connotes the law of the land. Salmond 
also calls it the law of the lawyers and Law Courts. It is also 
referred to as the municipal law or the internal law. It is the law in 
the strict sense of the term. 

9. Constitutional Law: 

This is the supreme law of a country defining fundamental 
rights of the people, the form and style of government, detailing 
constitution and functions of institutions like the legislature, the 
executive, the judiciary and all other subordinate institutions. No 
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law in the country can contravene the provisi 

sions 

constitution. ‘ a 
Examples of Constitutional Law are the Government of 

India Act of 1935, the Constitutions of Pakistan of 1956, 1962 ang 

1973, the Martial Law Regulations, etc. 


10. Statutory Law: 

All laws made by the federal or provincial legislatures are 
called statutory laws. 
11. Administrative Law: 

These laws govern the functioning of the administrative 
services, specially in their relations with the public. 


12. Civil and Criminal Laws: 

There is a large body of laws governing relations between 
men or groups of men defining rights and prescribing remedies 
for their violation. These are classed as private wrongs. 

Similarly, there is a sizeable body of laws which define 
acts of commission and omission known as crimes. These are 
public wrongs, in that, a crime is considered to be an offence 
against the whole public and thus the state steps into prosecute 
the offender who is punished according to the laid down penalty. 


43. Procedural Law: 
Pertains to the procedure whereby the civil and criminal 


laws are administered by Courts. Law of evidence forms part of 
the procedural law. 
PAAAAAAAAAAAAAAAAAIAAR: 

erritorial? If so, what are the exceptions to the 
Explain your answer giving 
(Supp. 1997) (Annual 1999) 


Q. Is lawt 
. general rule? 
illustrations. (Supp. 1995) 


(Annual 2002) 
(Annual 2003) 


r Explain the territorial nature of law. 
S. 
TERRITORIAL NATURE OF LAW 


4. Introduction: 
As we know that law consists of rules which can be 


created by a legislature and applied and developed by a court. 
Since both these institutions are organs of state and since states 
are territorial in nature, the law is conceived and spoken of as 
territorial. It is mecessary therefore to consider the true 
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significance of this territorial aspect and nature of a legal system. 
It can be said that the territoriality of law flows from the political 
divisions of the world. As a general rule, no state allows other 
states to exercise powers of government within it. The 
enforcement of law is confined to the territorial boundaries of the 
state enforcing it but there are some exceptions to this general 
rule, which are discussed below. 


2. Meanings of “Territorial Nature of Law.”: 


Terms “territorial or “territoriality” are used to signify 
connection with or limitation with reference to, a particular country 
or territory. Thus, ‘territorial law” is the correct expression for the 
law of a particular country or state, although “Municipal Law’ is 
more common. However, territorial nature of law has been 
defined as follows: 

(a) According to Salmond: “The territorial nature of law 
is merely the recognition by individual states to assert their 
supremacy over their territories”. Again; “the proposition that a 
system of law belongs to a defined territory means that it applies 
to all persons, things, acts and events within that territory. 

(b) Illustration: English Criminal Law applies with a few 
exceptions to all offences committed in England and does not 
apply to offences committed elsewhere. Similarly; the land law of 
English Courts applies only to land situated in England and does 
not apply to land situated elsewhere. 

3. Territoriality of Law and Territorial Enforcement of Law: 

According to Salmond there is a distinction between 
territorial enforcement of law and the territoriality of law. The 
enforcement of law is undoubtedly territorial in the same way as a 

- state is territorial; that is to say the state power is in time of peace 
exercised (generally speaking) only within the territories of the 
state and on its public, ships and air crafts and on vessels and 
aircrafts registered under its laws. On the other hand, the 
territoriality of law in this meaning flows from the political division 
of the world. No state allows other state, as a general rule, to 
exercise powers of goverment within it. The enforcement of law 
is therefore confined to the territorial boundaries of the state 
enforcing it. 

(a) Illustration: A person who commits a crime or a tort in 
state A, and who then removes himself and his property to state 
B, cannot, so long as he is in state B, be reached by the 
authorities of state A. He has certainly violated the law of state A, 
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by an act committed within its territory, but the enforcement of 
that law, while he and his belongings are outside the territory, is 
impossible. In the case of crimes this situation is largely remedied 
by the practice of extradition. 


(b) Extradition and Territorial Enforcement of Law: 
States conclude treaties with each others by which each agrees 
to surrender to the other persons found in its territory who are 
wanted for crimes committed in the territory of the other party to 
the treaty. Extradition is not practicised in civil cases, but as a 
general rule every state gives a remedy in its own court for: civil 
wrongs wherever they may be committed. . 

4. Qualifications upon the Territoriality: 

According to Salmond, the proposition of territoriality of 
law and its enforcement is subject to certain qualifications, which 
are as follows: 

(i) Intra-Territoriality: 

The proposition that a system of law belongs to a defined 
territory means that it applies to all persons, things, acts and 
events within that territory, and does not apply to persons things, 
acts or events elsewhere. For instance, the part of English law 
that is said to be emphatically “territorial” is the criminal law, and 
this with a few exceptions applies to all offences committed in 
England, and does not apply to all offences elsewhere. 

(ii) Extra-Territoriality (Exceptions to general rule): 
There are many cases in which the above principle does not 
apply and the law is enforced even beyond the territories of a 
state. According to Salmond “the proposition that a system of law 
applies only to persons, things, acts and events within a defined 
territory is not a self-evident truth, it is merely a generalization. 
from the practice of states. Also it is a very rough and imperfect 
generalization.” Therefore, followings are some exceptions to this 
general rule, as practicised by several countries: 

(a) Extra-Territorial Jurisdiction over Criminal Cases: 
To take English Criminal Law, there are several offences with 
which English courts will deal and to which they will apply English 
law, though committed elsewhere than in England. For example, 
piracy, treason, murder or bigamy committed by British subjects 
in any part of the world. Some states, such as Turkey, go much 
beyond this, and apply their criminal law even to foreigners In 

: respect of crimes committed abroad if the victims are thelr 
subjects and the foreigners concerned ventures within their 
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territory.” 

(b) Application of Lex Situs: Lex Situs is “the law of the 
place where property is situated. As a general rule lands and 
other immoveables are governed by the Lex Situs; /.e., by the law 
of the country in which they are situated. This rule, according to 
Salmond, is not invariable. An English Court of Equity will apply 
certain equitable rules even to lands situated abroad. In the case 
of Penn vs. Lord Baltimore, English Court of Equity acted on the 
maxim that equity acts in personam and took cognizance of the 
case although the transaction had taken place beyond its 
jurisdiction. Italian law rejects the Lex Situs in favour of the law of 
the owner's nationality in cases of succession on death. 

(c) Law of Torts: The English Law of Torts knows 
comparatively little of any territorial limitation. If action for 
damages for negligence or other wrongful injury committed 
abroad is brought in an English Court, it will in general be 
determined in accordance with English law and not otherwise. 

(d) Law of Procedure: The law of procedure is not 
territorial in any respect. The English law of procedure is the law 
of English courts rather than the law of England. It is the same for 
all litigants who come before those courts, whatever may be the 
territorial connections of the litigants or their cause of action. 

(e) Admiralty Jurisdiction: As it has been discussed 
earlier that a law is said to have extraterritorial operation when it 
operates also outside the limits of the territory within which it is 
enacted. By virtue of the Pakistan Penal Code and the Code of 
Criminal Procedure, Courts are empowered to try offences 
committed outside Pakistan, on land and on the high seas. The 
letter is Known as admiralty jurisdiction which is based on the 
principle that a ship on the high seas is a floating island belonging 
to the nation whose flag she flies. 

(iii) Conflict of Laws as Qualification upon Territoriality of 
Law: 
Finally a great qualification upon the territoriality of law is 
’ to be found in every system of law by way of recognition of what 
is known as conflict of law. 

Ilustration: For example, two persons make a contract in 
France and one of them sues on it in an English court, the issue 
is decided, to meet the ends of Justice, by the French law thus 
occasions do arise when rule of foreign systems of law is 
recognized and applied in English courts to the exclusion of the 
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general law of England. 

Conclusion: The conclusion of Salmond is that as 
territoriality is not a logically necessary part of the idea of law, a 
system of law is conceivable the application of which is limited 
and determined not by reference to territorial considerations, but 
by reference to the personal qualifications of the individuals over 
whom jurisdiction is exercised; qualifications such as nationality, 


race or religion. 
PAAAAAAIAAAAAAAA IAAI 


a. 
Q. Bring out clearly points of distinction between 
question of law and question of fact. (1995 A) (1999 S) 


- Explain the term ‘Question of Law’ and ‘Question of 
fact’. Also Explain questions of discretion. (2001 A) 
rv Explain the terms, question of law, question of fact, 


and mixed question of law and fact. 
(Supp. 2002) (Annual 2003) (Supp. 2003) 
o There is sometimes discordance between law and 
fatness Is there any truth in the above statement. 


If yes, explain. 


CSAs. | 
QUESTIONS OF LAW AND FACT 


1. Introduction: 

It is commonly said that all questions which anse for 
consideration and determination in a court of justice are of two kinds. 
They are either questions of law or questions of fact. In a sense, this 
is true but the matter has to be considered in detail because both the 
terms questions of law and questions of fact are ambiguous and 
possess more than one meaning. 


2. Questions of Law: 

According to Salmond, the term question of law is used in 
three distinct, though related, senses. 

(1) In the First Place: It means a question which the court Is 
bound to answer in accordance with a rule of law which has already 
been authoritatively answered by the court. All other questions are 
questions of fact. Every question which has not been determined 
before and authoritatively answered by law is a question of fact. 
Whether a contractor has heen guilty of unreasonable delay in 
building a house is a question of fact as the law does not contain any 
rule for its determination. Whether the holder of a bill of exchange 
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has been guilty of unreasonable delay in giving notice of dishonour 
is a question of law to be determined in accordance with certain 
fixed principles laid down in the Bills of Exchange Act. The question 
whether a child accused of crime has sufficient mental capacity to be 
criminally responsible for his acts is one of fact if the accused is over 
the age of 10 years in England and 7 years in Pakistan. It is a 
question of law if he is under that age. 

(2) In the Second Sense: A question of law is a question as 
to what the law is. An appeal on a question of law means an appeal 
in which the question for decision is what the true rule of law is ona 
certain matter. Questions of law in this sense arise out of the 
uncertainty of law. If the whole law could be definitely ascertained, 
there would be no question of law in this sense. When a question 
first arises in a court of justice as to the meaning of an ambiguous 
statutory provision, the question is one of law in the second sense. It 
is a question as to what the law is. It is not a question of law in the 
first sense but a question of fact. The business of the court is to 
determine what, in its own judgment and in fact, is the true meaning 
of the words used by the legislature. An authontative answer to the 
question becomes a judicial precedent which is law for all other 
cases in which the same statutory provision is in question. The 
judicial interpretation of a statute represents a progressive 
transformation of the various questions of fact as to the meaning of 
that statute into questions of law to be answered in conformity with 
the decided cases. 

(3) As Regards the Third Sense: In which the term 
questions of law is used, there is a general rule that questions of law 
are for the judges and questions of fact are for the jury to decide. It is 
true that questions of law are never referred to the jury, but 
questions of fact can be referred to a judge. The interpretation of a 
particular document is a question of fact but very often it is done by 
the judge himself. The question of reasonable and probable cause 
for prosecution in a suit for malicious prosecution is decided by a 
judge although it is question of fact. Paton points out that although a 
judge lays down the law and the jury applies it to facts and arrives at 
a conclusion, that is a mixture of law and fact and not fact alone. 


3. Questions of Fact: . 
The term question of fact has more than one meaning. In 
general sense, it includes all questions which are not questions of 
law. Everything is a matter of fact which is not a matter of law. 
According to Salmond, a question of fact means either any question 
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which is not predetermined by a rule of law, or any question except 
the question as to what the law is or any question which is to be 
answered by the jury. In a narrower sense, a question of fact is 
opposed to a question of judicial discretion which includes questions 
as to what is right, just, equitable or reasonable. Evidence can be led 
to prove or disprove a question of fact. It can be proved by evidence 
whether a particular person lives at a particular place or not and it is 
a question of fact. However, it is a question of law to decide how 
much punishment should be inflicted for any particular offence. It is a 
question of fact whether the offence of adultery has been committed 
or not but it is a question of law what punishment should be given to 


the adulterer. 
- 4. Questions of Fact and Discretion: 

Questions of fact are questions of what actually is and 
questions of discretion are questions of right and what ought to be. 
In questions of fact, the court tries. to find out the truth. In questions 

_ of discretion, the court decides what is just. Questions of fact have to 
be proved by evidence and demonstration but questions of 
discretion are subjects of reasoning and argument. It is a question of 
fact whether a particular person has committed a crime or not and 
this can be proved or demonstrated. However, it is a question of 
discretion for the court to decide what punishment should be given 

‘to a person who has been found guilty of a particular offence. 
Likewise, it is a question of fact whether a valid contract subsists 
between the parties or not and whether a breach of the contract has 
taken place or not. It is a question of discretion how much damages 
are to be awarded or whether the specific performance of the 
contract can be enforced. 
5. Mixed Questions of Law and Fact: 

Experience shows that in actual practice, questions of law 
and fact are mixed. In the same case, the court has to decide 
questions of law and fact. If there is a dispute whether a partnership 
exists among certain parties or not, it is a question of fact as to what is 
the basic relationship between the parties. It is a question of law 
whether the basic relationship between the parties constitutes a 
partnership in the eye of law or not. Thus we have a mixed question of 
lay and fact. Very often, in criminal cases questions of fact are 
decided by the members of the jury and questions of law are decided 
by the judge and both of them are involved in the same case. 


6. Transformation of Questions of Fact into Law: 
The existence and development of a legal system 
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represents the transformation of questions of fact and judicial 
discretion into questions of law. As more and more cases are 
decided, identical decisions are given by the judges in those cases 
which have similar facts. Old case law is quoted in fresh cases. If the 
facts of the two cases are identical, the discretion of the judge 
disappears and he is bound to give his decision according to the 
precedent on the subject. To a lesser extent, even questions of fact 
are converted into questions of law. If similar facts are to be found in 
two cases, the decision arrived at in the previous case is also the 
conclusion arrived at in the next case. 

7. Discordance between Law and Fact: 

According to Salmond: “The law is the theory of things as 
received and acted upon within the courts of justice and this theory 
may or may not conform to the reality of things outside. The eye of law 
does not infallibly see things as they. are.” This discordance between 
law and fact generally arises in two ways: by the establishment of 
legal presumptions and by the device of legal fictions. 


Legal Presumptions: 

A legal presumption is a rule of law by which courts and 
judges draw ‘a particular inference from particular facts or from 
particular evidence unless and until the truth of that inference is 
disproved. One fact is recognized by law as sufficient proof of 
another fact, whether it is in truth sufficient for the purpose or not. A 
notification in the official gazette is presumed by law to have been 
duly signed by the person by whom it is purported to have been 
signed. In fact, the person concerned may have signed or may not 
have signed. However, the fact of notification is considered by law to 
be sufficient proof of the fact of the signature. 

Presumptions are of two kinds: presumptions of law and 
presumptions of fact. Presumptions of law can be further subdivided 
into two parts: conclusive and rebuttable presumptions. A conclusive 
presumption is one which constrains the courts to infer the existence 
of one fact from the existence of another, even though that inference 
could be proved to be false. Law prohibits leading evidence to the 
contrary. If a child is bom during the continuance of mamiage and 
within 280 days after its dissolution that child is considered to be 
legitimate. Law does not allow any evidence to the contrary. A child 
under 7 years of age is conclusively presumed to be incapable of 
committing a crime and courts refuse to hear evidence to prove that 
the child realized the malicious or criminal nature of quality of the 
act. The Companies Act lays down that a certificate issued by the 
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Registrar of Companies that the requirements of Act regarding 
registration have been fulfilled will be conclusive evidence that such 
requirements have been duly discharged. The certificate is final 
even if the signatures of some of the applicants were actually forged. 
Conclusive presumptions are called presumptio juris et de jute. 

A rebuttable presumption is one where the law requires the 
court to draw an inference even though there is no sufficient 
evidence to support it. However, if sufficient evidence is given to 
contradict a rebuttable presumption drawn by the court, the latter is 
bound to reject it. A negotiable instrument is presumed to be given 
for value unless the contrary is proved. A person who has not been 
heard of for 7 years or more by those who would naturally have 
heard of him if had been alive is presumed to be dead. Any person 
accused of an offence is presumed to be innocent but the 


prosecution can prove that he has committed a particular offence. 
: triccictictiictitiiiiitik 


Ct 
Q. What is presumption? Discuss various kinds of 
presumptions with reference to any of the 


laws/Statutes of Evidence. | 


Tans. 
PRESUMPTION 


1. Introduction: 

Legally speaking, presumption is not an evidence. It is an 
assumption of fact that the law requires to be made from another 
fact or group of facts found or otherwise established in the action. 
A presumption is either conclusive or rebuttable. But as provided 
in the Qanoon-e-Shahadat Order, presumption may be of three 
kinds, i.e., presumption of fact, presumption of ldw and conclusive 


presumption / proof. 
2. Presumption: 

(a) Literal Meanings: Term “presume” is derived from a 
Uatin word “praesumo” which means “ a state of things taken for 
granted.” It simply means “to believe or accept upon probable 


evidence.” 

(b) Definition: 

(i) Black’s Law Dictionary: “A legal device which 
rates in the absence of other proof to require that certain 


ope 
drawn from the available evidence.” 


inferences be 


a 
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Case Law Definition: 


(ii) Van Wart Vs. Cook OKl. App.557: “A presumption is 
a rule of law, statutory or judicial, by which finding of a basic fact 
gives rise to existence of presumed fact until presumption !s 
rebuttable.” 

\Ilustration: Followings are some of the examples of 
presumptions which are drawn up under Qanoon-e-Shahadat 


Order; 
(i) Presumption of death [Art. 123] 
(il) Presumption of innocence 


(iti) Presumption of Legitimacy [Art. 128] 
(iv) Presumption of Survivorship 
, (Y) Presumption of Validity 
(vi) Presumption of Marriage 
(vii) | Presumption as to documents [Arts. 90.101] 
(viii) | Presumption as to Accomplice evidence [Art.129 (b)] 
(ix) Presumption as to official acts [Art.129 (c)] 
3. Kinds of Presumption: 


Presumption 


Presumption Procedural 


- of Law 
Presumption See Statutory 
of fact Conflicting - 
Permissive 
Rebuttable 
ble 
Irrebuttable 


(conclusive) 


Affecting the burden 
of producing Evidence 


Affecting the burden 
of proof 
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Apart from all other kinds, generally speaking, 
presumption may either be rebuttable or irrebuttable. 


(A) Presumption of Fact: 

(a) Meanings: These are presumptions which do not 
compel a finding of the presumed fact but which warrant one 
when the basic fact has been proved. 

ILR 1958 Punj. 800 (DB). 


It was held that a presumption of fact is rule that a fact 
otherwise doubtful may be inferred from a fact which is proved. 
Such presumption is not an irrebuttable one and in each 
particular case it will have to be examined whether it should be 
raised and whether there is anything in rebuttal of the same. 

(b) “May presume”: 

[Legal Effect]: Ordinarily, in Qanoon-e-Shahadat Order 
the words “may presume” are used to express presumption of 
fact. It is provided under Art 2 (7) that whenever the expression 
“Court may presume” is used it may either regard such fact as 
proved, unless and until it is disproved, or may call for proof of it. 


(c) Illustrations: 

(i) Presumption of Continuance a Marriage: It is open 
to a court upon proof of a marriage either to regard as proved the 
subsistence of that marriage on a latter date unless and until it 
should be disproved or else to call for proof of it. 

(ii) Accomplice Evidence: A court should regard an 
accomplice as pfma facie unworthy of credit; but this 
presumption may be displaced in the circumstances of a 
particular case. 

(iii) Legitimacy: Where marriage is proved and there was 
evidence that the wife visited the husband twice or thrice and 
there being no proof of non-access {absence of opportunity of 
intercourse), legitimacy of a child born during such separation 


cannot be doubted. 
[PLD 1967 B.J.1] 


(B) Presumption of Law: 

(a) Meanings: A presumption of law is one which, once 
the basic fact is proved and no evidence to the contrary has been 
introduced, compels a finding of the existence of the presumed 
fact. The presumption of law is rebuttable and in most cases the 
adversary introduces evidence designed to overcome it. 

(b) Shall Presume [Legal Effect]: The expression “shall 
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presume” is defined in Article 2 as “whenever it is directed by this 
Order that the Court shall presume a fact, it shall regard such fact 
as proved unless and until it is disproved.” 

(c) Illustration: 

(i) Geniuiness of Khataunis: When a Patwari issues a 
certified copy of Khataunis without complying with the provisions 
of law governing its issue, the court is not found to draw a 
oresumption in regard to its genuiness under Article 90 of the 
Order. 

(ii) Presumption of consideration: The presumption of 
sonsideration under Section 118(a), Negotiable Instrument Act, 
1881, is that Court shall presume a negotiable instrument to be 
or consideration and shall regard the consideration as proved 
inless and until it is disproved. 

C) “Conclusive Proof”: 

(a) Meanings: A conclusive presumption is one in which 
roof of basic fact renders the existence of the presumed fact 
‘onclusive and irrebuttable. By declaring certain facts to be 
‘onclusive proof of other facts an artificial probative effect is given 
y the law to certain facts and no evidence is allowed to be 
1roduced with a view to combating that effect. 

b) Illustrations: 

(i) Presumption as to Child under Seven years 
Conclusive Proof): 

An example of conclusive proof is the rule that a child 
nder seven years of age is presumed to be incapable of 
ommitting a felony. 

(ii) Certificate of Registration: A_ certificate of 
sgistration given by the Registrar in respect of a company is 
onclusive evidence of the fact that each subscriber wrote 
pposite his name the number of shares he took. 

[AIR 1948 Oudh 197] 
_“Shall Presume” and “Conclusive Proof’: 

“Shall presume” has to be distinguished from “conclusive 
‘oof’ as defined in the Order. In case in which a court “shall 
‘esume a fact’, the presumption is not conclusive but rebuttable. 

[PLD 1962 Kar.608] 


“Shall Presume” and “May Presume”: 
A reading of the Qanoon-e-Shahadat Order regarding 
esumptions reveals that there is a clear-cut difference between 
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these two expressions. “Shall presume” denotes the presumpt 

of law, whereas, “may presume” refers to the presumption of “a 
There is another difference on the point that where tp 
expression “may presume is used”, the presumption is alway 
rebuttable, but where “shall presume” is used, the presumptior 
may be irrebuttable also. However the differences may be 
summarized as follows: 


| 


“Shall Presume” 

(i) Law and Fact: 

“Shall Presume” denotes the 
presumption of law which is 
especially associated with 
Court. 

(ii) Rebuttability: 

Where the words “Shall 
presume” are used it mean 
the presumption drawn out 
may be rebuttable and may 
also be irrebuttable. 


(iii) Conclusive Proof: 


When the presumption of 
law is prescribed to be 
irrebuttable it becomes 
conclusive proof. 

(iv) Calling for Proof: 

A reading of Articles 2 (7) & 
(8) bears out that in the 
case of presumption of law 
the Court is not entitled to 
call for proof. 

(v) Rebuttability: 

A presumption of Law is 
one, which once the basic 
fact is proved and no 
evidence to the contrary has 
been introduced, compels a 
finding of the existence of 
the presumed fact. 


“May Presume” 


“May Presume” _ refers 
always to the presumption 
of fact. 


But where the words “may 
presume” are used it refer 
that the presumption is 
always rebuttable and in no 
case can be irrebuttable. 


| 
There is no_ concept of 
conclusive proof as regards | 
presumption of fact. 


Whereas in case Of 
presumption of fact Court Is 
given ithe discretionary 
power to call for proof of it. 


Such are presumptions 
which do not compel 4 
finding of the presumed fact 
but which warrant one whe? 
the basic fact has been 
presumed. 


Ee 
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6. Presumption and Inference: 

In the law of evidence, inference is a truth or proposition 
drawn from another which is supposed or admitted to be true. It is 
a process of reasoning by which a fact or proposition sought to be 
established is deduced as a logical consequence from other 
facts. 

Generally, there is no difference between presumption 
and inference. But in a very strict sense presumption signifies to 
that inference which is codified in the form of rule of law, statutory 
or judicial. But inference is not secured under any statute but 
drawn by a judge. 

7. Conclusion: 

Presumptions holds the field in the absence of evidence, 
but when facts appear presumptions recede. It furnishes prima 
facie evidence of the matter to which it relates and relieves the 
party of the duty of presenting evidence until his. opponent has 
introduced proof to rebut the presumption. It raises such a high 
degree of probability in its favour that it must prevail unless 
clearly met and explained and overturned by explanatory proof to 
the satisfaction of the Court. 


Q. _What is necessity of Administration of justice? How 
would you distinguish: between Civil and Criminal 
Justice? (1996 S) 

r Define administration of justice. Trace the origin of 
administration of justice. (Supp. 2002) 


Snes. 
ADMINISTRATION OF JUSTICE 


1. Introduction: 

The administration of justice is the maintenance of right 
within a political community by means of the physical force of the 
state. It is a modern and civilized substitute for the primitive 
practice of private vengeance and violent self-help. It is due to 
administration of justice, obedience to law becomes a matter of 
habit. 

2. Meaning of Administration of Justice: 
Justice is administered in a case after its institution till the 
pronouncement of judgment and execution of the decree. 


51 . 


Downloaded from Fountain of Knowledgenkibrary 


Dogar’s Unique Up-to-Date Notes “English Jurisprudence” = L.!.B. Part-| (Paper.2 


3. Necessity of Administration of Justice: 

There is a consequent to a time of war, where every man 
is enemy to every man; the same is consequent to the time 
wherein men live without other security, than what their own 
strength, and their own invention shall furnish them with all. in 
such condition need arises to establish justice through competent 
authority. 

4. Definition of Administration of justice: 
or 
importance of administration. of Justice: 


@Prof. Sidgwick: 

“In determining a nation’s rank in political civilization, no 
test is more decisive than the degree in which justice as defined 
by the law is actually realized in its judicial administration.” 


@Lord Bryce: 
“There is no better test of the excellence of a Government 
than the efficiency of its judicial system.” 


@George Washington: 

“Administration -of justice is the firmest pillar of 
Government. Law exists to bind together the community. It is 
sovereign and cannot be violated with impunity.” 


@Salmond: 

“Law may be defined as the body of principles recognized 
and applied by the state in the administration of justice.” 

5. Origin and Growth of Administration of Justice: 

(i) Identical with Growth of Man: The origin and growth 
of administration of justice is identical with the origin and growth 
of man. The social nature of man demands that he must live In 
society. While living so, man must have experienced a conflict of 
interests and that created the necessity for providing for the 
administration of justice. 

(ii) Principle of Self-help: Every individual had to help 
himself to punish the wrong-doer. Personal vengeance was 
allowed. He avenged himself upon his enemies by his own hand, 
probably supported by the hands of his friends and kinsmen 
where necessary. Every man carried his life in his hands. He was 
liable to be attacked at any time and he could resisted by 
overpowering his opponent. In those days, every man was 
judge in his own cause and might was the sole measure of right. 


ag ee ee 
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There was no guarantee that crime would certainly be punished 
and that also in proportion to the gravity of the crime. Very often 
one crime led to another. Not only an individual was involved, 
even the members of his family and tribe could be the victims of 
retaliation. There were group conflicts and tribal conflicts. 

(iii) System of Compensation: When blood feuds 
become disastrous, primitive societies provided for the payment 
of some money or its equivalent as a compensation to the victim 
of the crime or the relatives of the victim. The system of 

- compensation was developed until a regular sliding scale was 
fined. In the case of murder, the vengeance of the relatives of the 
deceased could be bought off by paying blood money according 
to the importance of the victim. 

(iv) Rise of Political States: The second stage in the 
history of administration of justice. started with the rise of political 
states. However, those states were not strong enough to regulate 
crime and inflict punishment on the criminals. The law of private 
vengeance and violent self-help continued to prevail. The state 
merely regulated private vengeance and violent self-help. The 
state also prescribed rules for the regulation of private 
vengeance. The state enforced the concept of “a tooth for a 
tooth’, “an eye for eye” and “a life for a life”. The state provided 
that a life shall not be taken for a tooth or a life for an eye. 
Vengeance was not totally abolished in the Anglo-Saxon period of 
the history of England but was merely restricted and regulated. 

‘(v) Modern Administration of Justice: With the growth 
of the power of the state, the state began to act as a judge to 
assess liability and impose penalty. It was no longer a regulator of 
private vengeance. It substituted public enquiry and punishment 
for private vengeance. 


eritittiiiiwviiiiiciick 
Q. What are main differences between Civil and Criminal 
Justice? : 
@ Discuss and distinguish between Civil Justice and 


Criminal Justice? 


CIVIL AND CRIMINAL JUSTICE 


1. Administration of Civil Justice: 
Administration of justice is dealt within civil proceedings. 
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The object of civil justice is to enforce rights. According to Prof 
Blackstone, there are two kinds of wrongs. , 
(a) Private (civil) wrongs 

(b) Public wrongs 

Civil justice addresses rights of private and civil nature 
Civil wrongs are the infringement of civil or private rights 
belonging to individuals considered as individuals, for example, 
breach of contract, non-payment of debt or rent etc., which only 
infringes the rights of an individual concerned and do not injure 
the society in general. Hence, they are frequently termed as civil 
injuries. The victim sues in the civil courts. If successful, civil 
proceedings result in judgment for damages, payment for debt or 
penalty or in an injunction or decree for specific restitution .or 
specific performance OF in an order for delivery of possession of 

- land, or in an order for mandamus, writ of habeas corpus or in 
other forms of relief known as Civil. 
2. Criminal Justice: ; 

Criminal justice is dealt within criminal proceedings. The 
object of criminal justice is to punish the wrongs. Criminal justice 
deals with the second kind of wrongs, that is, public wrongs. 
Criminal justice addresses wrongs of a public nature, that IS, 
crimes. These are the violation and breach of public-rights and 
duties which effect the whole body of people considered as 4 
community. Crime is deemed by law to be harmful to society in 
general. The victim files complaint in the criminal courts. It is 
proceeded against the criminal by the state so that criminals are 
punished upon conviction, for example, murder is 4 blatant 
disregard for human life. The criminal may be awarded 
punishments such as death, imprisonment, exile, fine, flogging 
and other exemplary punishments. 

Crimes are more harmful to society than the civil wrongs 
and injuries to the public at large rather than a private individual. 

Difference between Civil and Criminal Justice: 

As pertinently remarked by Prof. Greenville L- Williams, 
the real distinction between civil and criminal wrongs resides not 
‘a the physical consequences of th» act but in its legal 
consequences which are legally to be followed. However, the 
following distinctions have been pointed out by various juristsi 

(1) Salmond’s view is that in civil justice the plaintiff 
claims a right and given such remedy as he asks (such a 
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repayment, damages, specific performance, etc); while in criminal 
justice punishment is awarded without reference to the wishes of 
the person injured. This distinction is not sound, for in certain 
crimes, the wrong-doer may not be punished at all if the injured 
one so desires, e.g. adultery. Again the nature of the remedy 
applied is not the basis of distinction, for in some civil cases the 
dangers awarded may be so severe as to be punitive. The object 
may be not only to compensate the sufferer but also to punish the 
wrong-doer. 

(2) Austin’s view is that in cases of civil injuries, the 
person injured is compensated (an effort is made to put him in the 
same position in which he would have been as if the right had not 
been breached) while in crimes the wrong-doer is punished and 
the injured one gets nothing. This distinction also proceeds on the 
basis of the remedy awarded and is not sound like no. One 
above. It may also be noted that in some civil injuries the 
damages awarded are far in excess of the amount that would 
restore the person wronged to his old position. 

(3) Blackstone’s view is that civil wrongs are private 
wrongs and crimes are public wrongs. A public wrong is a wrong 
committed against the state or the community at large, for which ~ 
the state would initiate proceedings. A private wrong is 
infringement of rights of an individual, for which the person 
wronged only suffers and he alone institutes proceedings as he 
wishes. This distinction is unsound, for (I) all wrongs against the 
public are not crimes. e. g. a refusal to pay tax causes loss to the 
community, yet it is no crime; (ii) all crimes are not public wrongs 
e.g. if A steals Rs.100/-from B, the community as a whole does 
not suffer, for what one member of the community has suffered 
the other has gained; (iii) proceedings for certain crimes are 
started at the instance of the injured one only e.g. adultery; and 
for most crimes proceedings may be started by the individual by 
means of a complaint. On the other hand for certain civil wrongs - 
the individual may not be able to start proceedings e.g. 
proceedings for breach of public trust or public nuisance though 
civil, are started by the Attorney General; (iv) The same act may 
be a crime as also a wrong e.g. defamation is a crime as also a 
tort. 

(4) Prof. Kenny’s view is that in civil wrongs the sanction 
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is remitted by the individual while in crimes the sanction can be 
remitted, if at all, by the state alone. In crimes it is for the sate t, 
say whether it will have the criminal punished or not, e.g. jp 
murder the wrong-doer will be punished even if the heirs of the 
victim do not wish to prosecute him; if he can be saved at all, it is 
the state alone that can save him by not prosecuting him o, 
withdrawing the prosecution (the state in such cases is said to 
enter the plea of Nolle prosequi: (“I will not prosecute’). In civ 
wrongs, the injured one may or may not sue. This distinction 
seems to be the most sound one. 

(5) Object: The object of civil justice is to enforce the 
rights. Whereas the object of criminal justice is to punish the 
wrongs. ‘ 

(6) Proceedings: Civil justice is dealt within civil 
proceedings. But criminal justice is dealt within — criminal 
proceedings. ; 

(7) Courts: Civil justice is administered in civil courts. On 
the other hand criminal justice is administered in the criminal 
courts. 

(8) Wrongs: Civil justice deals with the wrongs of private 
nature (civil nature) i.e., private wrongs. Whereas criminal justice 
deals with crimes against society, i.e., public wrongs. 

(9) Graveness: Civil wrongs are not harmful as they 
infringe the rights of private individuals only, while crimes are 
more harmful as they injure the rights of public at large. 

(10) Parties: In civil proceedings private individuals 
(citizens) are parties but in criminal proceedings state constitutes 
itself as a party. 

(11) Title to Parties: In civil proceedings, cases are titled 
as plaintiff vs. defendant. On the other hand criminal cases are 
titled as State vs. Accused. 

(12) Remedies: If successful, civil proceeding, result in 4 
judgment for damages, payment for debts or penalty or in an 
injunction or decree for specific restitution or specific 
performance. Criminal proceedings resutt in infliction © 
punishment such as imprisonment, fine, death, exile, flogging ° 


forfeiture of property, etc. 
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a right and the court serves it for him by putting pressure upon 
defendant to that end. Whereas, in the criminal proceeding, the 
prosecutor asks for no claims but accuses the defendant for a 
wrong. He is not a claimant but an accused. 

(14) Laws/ Statutes: Code of Civil Procedure is enacted 
for civil administration of justice, while, code of Criminal 
Procedure for the administration of criminal justice. 

(15) Functions: Civil Courts have some secondary 
functions to perform, but there is no concept of secondary 
functions of criminal courts. . 

(16) Wishes of Person: In criminal cases state 
prosecutes regardless of the wishes of person. While in the case ’ 
of civil injury state does not prosecute but only provides 
machinery for justice. 

(17) Rules of Evidence: Crimes involve “mens rea”. In 
criminal cases prosecution has to prove the guilt of accused 
beyond reasonable doubt, but in civil cases evidence is weighed 
on balance of probability. 

(18) Compromise: Compromise is possible in almost 
every civil case, whereas, it is possible in criminal cases to a very © 
limited extent, i.e., in compoundable offences. 

(19) Jus Necessitatus: Necessity is not a valid defence 
in criminal proceedings but on the other hand it can be valid 
defence in most of civil cases. 

(20) Measures of Liability: Criminal liability is measured 
by motive, intention, magnitude of the offence and character of 


the offender. While, in civil injury all these are irrelevant. 
teitcicicicictictciciciciciicitiik 


eee e's 

Q. What is the necessity of Administration of Justice. 

Also give classification of various kinds of Justice. 
(Annual 2000) 


si Define administration of justice.. Briefly trace the 
origin of administration of justice. 
(Supp. 2002) (Annual 2003) 


Ss. | , 
KINDS OF JUSTICE | 
According to Salmond justice is divided into following 


57 
Downloaded from Fountain of Knowledge Library: 


Dogar’s Unique Up-to-Date Notes “English Jurisprudence” —L.L.B. Part-/ (Paper-2) 


kinds: 
Justice 
Natural or moral justice Legal Justice 
Public Justice Private Justice 
Civil Justice Criminal Justice 


1. Natural and Legal Justice: 

Justice is of two kinds-Natural and Legal. 

(1) Natural or Moral Justice: It means “the enforcement 
of rights and punishment of wrongs according to moral standards, 
or conception of right and wrong, just and unjust, appealing 
naturally to the mind and reason of man”. Justice in this sense, 
stands independent of recognition by the state. 

(2) Legal justice: This means justice according to what 
the law declares to be just. 

The division of justice into natural and legal is not strict for 
both represent interesting circles. Each has a distinct sphere and 
yet there is a sphere common to both. Thus, justice may be 
natural but not legal or natural and legal both combined. Legal 
justice follows natural justice and in course of time adopts its 
rules and both merge into one. : 

Kinds of Legal Justice: 

Legal justice has been classified into two sections— 
private and public. “Public law comprises the rules which specially 
relate to the structure, power, rights and activities of the state. 
Private law includes all the residue of legal principles. It 
comprises all those rules which specially concer the subjects of 
the state in their relations to each other, together with those rules - 
which are common to the state and its subjects. In many of its 
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actions and relations to state stands on the same level as its 
subjects, and submits itself to the ordinary principles of private 
law. It owns land and chattels, makes contracts, employs agents, 
and servants, and enters into various forms of commercial 
undertaking; and in respect of all these matters it differs little in its 
juridical position from its own subjects. Public law, therefore, is 
not the whole of the law that is applicable to the state and to its 
relations with its subjects, but only those parts of it which are 
different from the private law concerning the subjects of the state 
and their relations to each other. For this reason “private law 
precedes public law in the order of exposition. The latter 
presupposes a knowledge of the former’ (Salmond). Private 
justice is thus breached first and public justice is called upon to 
redress the breach. Private justice is what the persons whose 
right is violated wants. Public justice is what a plaintiff demands 
and receives from a Court if private justice has been denied to 
him. Private justice is the object for which the Court exists. 

3. Kinds of Public Justice: 4 

Public justice is divisible into two kinds— civil justice and 
criminal justice. 

Civil justice consists of the enforcement of rights whereas 
criminal justice is concerned with their punishment. A wrong 
which can be the subject-matter of a civil remedy is called a civil 
wrong while the one which can be considered as the subject- 
matter of.a criminal proceeding is called a crime. Justice !s either 
civil or criminal according to the nature of the proceedings that 
may follow. 


totic ik 


Q. Write a critical note on theories of punishment. 
(1995 A) (1996 S) (1 997s) (1999 A) (2000 A) (2001 S) (2002 A) 


‘CSAs. 
THEORIES OF PUNISHMENT 

The end of criminal justice is punishment. From ancient 
times, various theories have been putforth concerning the 
purposes of punishment so as to develop this concept. There are 
five theories which are divergent in point of nature and their 
scope. 
Punishment: 

(a) Meanings: Expression “punishment” has been 

derived from a Latin term “punio” which means “pain” or” inflict 
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retribution on an offender or for an offence.” 

(b) Definition: Punishment has been defined as “an 
penalty, confinement or fine inflicted upon a person by the 
authority of the law and the judgment and the sentence of the 
court, for some crime or offence committed by him, or for his 
omission of a duty enjoined by law.” Punishment also includes a 
deprivation of property or some right but does not include’ a civil 
penalty redounding to the benefit of an individual, such as a 
forfeiture of an interest. 

Different theories of Punishment: 


1. Deterrent Theory: 

(a) Basic Idea: As considered by John Salmond 
“Punishment is before all things deterrent and the chief end of the 
law of crime is to make the evil-doer an example and a warning to 
all that are likeminded with him”. A similar view is expressed by 
Locke stating that the commission of every offence should be 
made “a bad bargain for the offender.” 

(b) Significance of Deterrent Theory: The main object 
of this theory is to appreciate a system to not only prevent the 
wrong-doer from doing a wrong a second time but also to make 
him an example to other persons who have criminal tendencies. 
The aim of punishment is not revenge but terror. An exemplary 
punishment should be given to the criminal so that the others may 
learn a lesson from him. As written by Patton “The deterrent 
theory emphasizes the necessity of protecting society, by so 
treating the prisoners that others will be deterred from breaking 
the law.” 

(c) Instances: Sentence of imprisonment and death 

penalty are the instances of this theory. 

(d) Criticism: In modern time, this theory is greatly 
criticized. Baccaria states “the more cruel punishments become, 
the more human minds hardened, adjusting themselves, like 
fluids, to the level of objects around them; and the ever living 
force of the passions brings it about that, after a hundred years of 
cruel punishments wheel frightens men only just as much as at 
first did the punishment of prison”. It is also contended that the 
deterrent theory has proved ineffective in checking crimes. Even 
when there is a provision for very severe punishments in the 
penal law of the country, people continue to commit crimes. In the 
time of Queen Elizabeth, the punishment for pick-pocketing was 
death but in spite of that, pick-pockets were seen busy in their 
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work among the crowds which gathered to watch the execution of 
the condemned pick-pockets. 
2. Reformatory Theory: 

(a) Basic Idea: The object of punishment according to 
this theory, should be to bring about the moral reforms of the 
offender. He may have committed a crime under circumstances 
which might never occur again. While awarding a punishment the 
judge should study the character and age of the offender, his 
early breeding, his education and environment, the circumstances 
under which he committed the offence, the object with which he 
committed the offence and other factors. The object of doing so is 
to acquaint the judge with the exact nature of circumstances so 
that he may give a punishment which suits the circumstances. 

(b) Significance of Reformatory Theory: The advocates 
of this theory contend that even if a man commit a crime, he does ° 
not cease to be a human being. By a sympathetic, tactful and 
loving treatment of the offenders, a revolutionary change may be 
brought about in their characters. Even the cruel hardened 
prisoners can be reformed and converted into helpful friends by 
good words and mild suggestions. Severe punishment can 
merely abase them. Hanging a criminal is merely an admission of 
the fact that human being have failed to reform the erring citizen. 

. As quoted by Salmond “In the case of youth criminals, the 
chances of effective reformation are greater than in that of adults 
and the rightful importance of the reformative principle is 
therefore greater also. In orderly and law-abiding societies, 
concessions may be made in the interests of reformation which in 
more tribulent society would be fatal to the public welfare.” | 

(c) Instances: Establishment of the court for juvenile 
offenders under the Code of Criminal Procedure is one of the 
instances of the application of this theory in Pakistan. In several 
progressive states, provision is made for a system of probation 
for first offender. 

(d) Criticism: According to Salmond “there are many 
incorrigible offenders who are beyond the reach of reformative 
influences and with whom crime is not a bad habit but an instinct 
and they must be left to their fate in despair. The theory of 
reformative punishment alone is not sufficient and there should 
be a compromise between the deterrent theory and the 
reformative theory and the deterrent theory must have the last 
word. The primary and essential end of criminal justice is not 
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deterrence and not reformation. 


3. Preventive Theory: 

(a) Basic Idea: According to Paton “the preventive theory 
concentrates on the prisoner but seeks to prevent him from 
offending in the future. Death penalty and exile serve the same 
purpose of disabling the offender.” 

(b) Significance: Justice Holmes observes: “there can be 
no case in which the law-maker makes certain conduct criminal 
without showing a wish and purpose to prevent that conduct. 
Prevention would accordingly seen to be the chief and any 
universal purpose of punishment. The law threatens certain 
things intending thereby to give you a new motive for not doing 
them. If you persist in doing them, it has to inflict the pains in 
order that its threats may continue to be believed. 

(c) Instances of Preventive Theory: The offenders are 
prevented from repeating crimes by imprisonment, death, exile, 
forfeiture of office, cancellation of licence, e.g., driving, having 
weapon. 

4. Retributive Theory: 

(a) Basic Idea: To quote John Salmond the retributive 
purpose of punishment consists in avenging the wrong done by 
the criminal to society. Crime is not aimed merely at the sufferer. 
It is an afront to community itself which should avenge the wrong 
and see that retribution overtakes the wrong-doer. The purpose of 
punishment is to gratify the desire for vengeance by making the 
criminal pay with his body. The retributive purpose of punishment 
is the elevation of the moral feelings of the community. The 
emotion of retributive indignation created by injustice is 
characteristic of all healthy community. 

(b) Significance of Retributory Punishment: In 
primitive society, punishment was mainly retributive. The person 
wronged was allowed to have his revenge against the wrong- 
doer. Early criminal law was based on the principle that all evil 
should be requited. To quote Sir James Stephen “the criminal law 

* stands to passion of revenge in much the same relation aS 
marriage to the sexual appetite.” Punishment gratifies the feeling 
of pleasure experienced by individuals at the thought that the 
criminal has been brought to justice. That desire ought to be 
satisfied by inflicting punishment in order to avoid the danger of 
private vengeance. 

(c) Instances: This theory is based on the principle of “an 
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eye for eye”, and “a tooth for a tooth.” In Pakistan, the 
punishment of Qisas provided under Pakistan Penal Code is one 
of glaring examples of this punishment. 

(d) Criticism: Critics point out that punishment in itself is 
not a remedy for the mischief committed by the offender. 
Punishment in itself is not an evil and can be justified only on the 
ground that is going to yield better results. Revenge is wild 
justice. Retribution is only a subsiding purpose served by 
punishment. 

5. Theory of Compensation: 

(a) Basic Idea: According to this theory, the object of 
punishment is not merely to prevent further crimes but also to 
compensate the victim of the crime. The contention is that the 
mainspring of criminality is agreed and if the offender is made to 
return the ill-gotten benefits of the crime, the spring of criminality 
would dry up. . 

(b) Instances of Compensatory Punishment: The 
punishment of fine, Diyat, Arsh and Daman provided under the 
Pakistan Penal Code is the practical example of this theory. 

(c) Criticism: Critics of this theory point out that it tends 
to oversimplify the motives of the crime. The motive of a crime is 
not always economic. Offences against the state, against justice, 
against religion, against marriage and even against persons may 
not always be actuated by economic motives. There may be other 
motives involved in the case. In those cases, the theory of 
compensation may be neither workable nor effective. Even in the 
case of offences attached by such motives, the economic position 
of the poor offender may be such that compensation may not be 
available. If the offender is rich .person, the payment of any 
amount may be no punishment for him. 

Analysis: 

A perfect system of criminal justice cannot be based on 
any one theory of punishment. Every theory has its own merits 
and every effort must be made to take the good points of all. The 
deterrent aspect of punishment must not be ignored. Likewise, 
the reformative aspect must be given its due place. The 
personality of the offender is as important as his actions and we 
must not divorce his actions from his personality. The offender is 
not merely a criminal to be punished. He is also a patient to be 
treated. Punishment must be in proportion to the gravity of the 
crime. It must be small for minor crimes and heavy for major 
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crimes. 
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a Teel 
Q. Explain the advantages and disadvantages of 
administration of justice according to law. 
(Annual 2000) (Supp 2000) (Supp 2001) 


JUSTICE ACCORDING TO LAW (LEGAL JUSTICE) 


s 


1. Introduction: 

In the modern state the administration of justice according 
to law is commonly taken to imply the recognition of fixed rules. It 
is, indeed, perfectly possible for the courts to function without 
fixed rules at all. However, expedient and useful it may be, it is 
not necessary that the courts should act according to those fixed 
and predetermined principles which are called the law. A tribunal 
where cases are decided not according to the rigid and artificial 
rules but according to the conscience of the Judge, which he 
seems just in the particular case, regardless of the general 
principles, may not be an efficient or trustworthy tribunal, but is a 
perfectly possible one. Such tribunal is a court of justice e.g., the 
Court of Chancery) which is not a court of law (i.e. the Court of 
Common Law). 

But it must be remembered that our notion of justice 
presupposes certain fixed rules, and is incompatible with a 
system of free judicial discretion, and as such, the Judges are 
appointed to dispense justice according to law and not according 
to the dictates of their conscience. For instance, if criminal 
punishment was meted out at the discretion of a Judge, we 
should not call the result justice, for justice demands that a man 
should not be punished except for breach of a knowable rule. So, 
our notion of justice is often dependent upon the establishment of 
fixed rules. The more complex our civilization becomes, the 
greater we feel the necessity for its regulation rules and not 
according to individual conscience and reason of a Judge. 


2. Chief Uses (i.e. Advantages) of Law: 
The chief uses or advantages of law are three in number. 
(1) Uniformity and certainty: The first of the advantages 
of law is that it imparts uniformity and certainty to the 
administration of justice. It is vitally important not only that judicial 
decisions should be just, but also that people should be able, in 
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most matters, to know beforehand the decision to which the 
courts of justice will come. This provision is impossible unless the 
course of justice is uniform, and the only effectual method of 
procuring uniformity is the observance of those fixed rules which 
constitute law. It is often more important that a rule should be 
definite, certain, Known and permanent, than that it should be 
ideally just. The law is certain and predetermined and as such 
people can know beforehand their respective rights and liabilities 
and can thus adjust their conduct in their relationship towards 
each other. 

(2) Equality and Impartiality: The law is made for no 
particular person or for no individual case and so admits no 
respect of person, which is incompatible with justice. All are equal 
in the eye of law irrespective of their ranks and position in the 
society. It is necessarily impartial. It does not show any particular 
favour to any man. None can escape from the clutches of law. 
This principle of equality and impartiality prevents the 
administration of justice from being corrupted. Given a definite 
rule of law, a departure from it by a hair breadth is visible to all 
men; but within the sphere of individual judgment the differences 
of honest opinion are so manifold and serious that dishonest 
opinion can pass in great part unchallenged and undetected. So, 
the existence of fixed rules is a protection against arbitrary and 
faulty decisions. ‘ 

(3) Protection from Errors: The law serves to protect the 
administration of justice from the errors of individual judgment. 
The establishment of the law is the substitution of the opinion and 
conscience of the society at large for those of the individual to 
whom judicial functions are entrusted. The principles of justice 
are not always clearly legible by the light of nature. Very often 
problems requiring judicial decision are dark and difficult to grasp, 
and it requires the guidance of some accepted principle, which, 
although not always wise are likely to lead to wiser decisions. The 
law is not always wise, but on the whole and in the long run, it is 
wiser than those who administer it. Aristotle observes: “To seek to 
be wiser than the laws is the very thing which is by good laws 
forbidden.” 

The law expresses the will and reason of the body politic, 
and claims by that title to override the will and reason of the 
Judges and Magistrates. Hence, the law reflects the opinion and 
conscience of the whole society, and Judges in giving effect. to 
such opinion and conscience are saved from falling into errors of 
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their individual judgement. 

These are the chief advantages to be derived from the 
exclusion of individual judgment by fixed principles of law. 
Nevertheless, these benefits are not obtained save at a heavy 
cost. Salmond observed: “The law is without doubt a remedy for 
greater evils, yet it brings with it the evils of its own”. The evils or 
defects of law are discussed below. 


3. Defects of Law: 

(1) Rigidity: The first defect of a legal system is its 
comparative rigidity. Because of this rigidity law is to be applied 
without any allowance for special circumstances and without 
turning to the right hand or to the left. The result of this inflexibility 
is that, however, carefully and cunningly a legal rule may be 
framed, there will in all probability be some special instances in 
which it will work hardship and injustice and prove a source of 
error instead of a guide to truth. So, infinitely various are the 
affairs of man that it is impossible to lay down general principles 
which will be true and just in every case. So, the provisions of law 
are not exhaustive and there may be cases and circumstances 
which are not covered by its express provisions. 

(2) Conservatism: Analogous to the vice of rigidity is that 
of conservatism. The former is the failure of the law to conform 
itself to the requirements of special circumstances and 
unforeseen classes of cases; the latter is its failure to conform 
itself to those changes in circumstances and in men’s views of 
truth and justice which are inevitably brought about by the lapse 
of time. Progressive societies are always in advance of law. In a 
progressive society the needs of the people may outgrow the 
provisions of the existing law. The existing body of rules may be 
found inapplicable to such changed circumstances. That which 's 
true today may become false tomorrow by change of 
circumstances. In such a case legal development is absolutely 
necessary and some method is requisite whereby the law. which 
is by nature stationary, may be kept in harmony with the 
circumstances and opinions of the time. If the law is to be a living 
organism, and not a mere petrification, it is necessary to adopt 
and use with vigilance some effective instrument of legal 
development. 

(3) Formalism: Another vice of the law is the formalis™- 
By this is meant the tendency to attribute more importance !0 
technical requirements than to substantive rights and wrongs: 
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The formalism of ancient law is too notorious to require 
illustration. In modern times registration and attestation are 
examples of formalities. 

(4) Needless Complexity: The fourth defect of law is 
undue and needless complicity. The law becomes more and more 
complex due to the excessive development of legal system and it 
becomes too difficult for people to understand the law without 
difficulty and the tendency of the lawyer to draw fine destinations 
has made it all the more difficult to understand the actual law. 


4. Conclusion: 

From the foregoing considerations as to the advantages 
and disadvantages which are inherent in the administration of 
justice according to law, we must guard against the excessive 
development of legal system. If the benefits of law are great, the 
evils of too much law are not small. Salmond observed: “Too 
much law may be an evil as too little’. This may be avoided by 
reducing the law to a system of moderate size and intelligible 
simplicity. European countries prove the possibility of reducing 
the law in size and increasing its intelligibility. To eradicate such 
evils much has been done by way of judicial reforms during 


recent years. 
RAAT 


ee ee 
Q. Explain the functions assumed by the civil courts. 
Give in detail the secondary functions of a civil court. 

(1995 S) (2000 S) (1996 S) 

rv Discuss the primary and secondary functions of the 

courts of law? (Supp. 2003) 
CSAs. 

SECONDARY FUNCTIONS OF COURTS LAW 
1. Introduction: 

Civil courts have primary as well as secondary functions 
to perform. The primary function of a court of law is the 
administration of justice. It has to enforce rights and punish 
wrongs. In every case, there are two parties, viz., the plaintiff and 
the defendant or the prosecutor / State and the accused. 
However, in addition to this, other functions are also performed by 
courts of law which stand as follows: 

4. Writ Petition: Courts adjudicate on the claims of 
citizens against the state. It seems logically impossible to 
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conceive the forces of the state being used against itself 
However, the laws of all modern states provide remedies for 
individual citizens against the state to be perused in its own 
Courts. Article 199 of the Constitution of Islamic Republic of 
Pakistan, 1973 lays down that these matters go directly to the 
High Court. Claims are put up against the state itself. There are 
five types of petitions: 

(i) Prohibition (not to do what the law disallows) 

(ii) Mandamus (to do what the law requires) 

(iii) Certiorari (declare an order to be without lawtul 

authority and of no legal effect if it is found to be not 

followed by due course of law) 

(iv) Quo Warranto (under what authority, any government 

functionary can be asked about its authority) 

(v) Habeas Corpus (to produce the body) 

It is called writ petition in Pakistan which is the secondary 
function of civil courts. 

2. Declaration of Rights: 

Another function of the courts is the declaration of the 
rights of individuals. This is done where the rights of the parties 
are uncertain. What a court does is that it gives an authoritative 
declaration of the rights of the persons concerned. 

(a) Examples: Examples of declaratory proceedings are 
the declaration of legitimacy, declaration of nullity of marriage, 
advice to trustees or executors regarding their legal power and 
duties, authoritative interpretation of wills, etc. 

3. Management and Administration: 

In certain cases courts. of justice undertakes the 
management and distribution of property of a deceased person 
and also of minors whose property is put under the courts of 
wards. Other examples of administrative functions are the 
administration of the trust, the realization and distribution of an 
insolvent estate, liquidation of a company by the court, etc. 

4. Creation etc., of Rights: 

in certain cases, judicial decrees are employed as the 
means of creating, extinguishing and transferring rights. In such 
cases, the judgments of the courts operate not as the remedy of 2 
wrong but as a title of right. 

Examples: Examples of such functions are a decree o 


divorce or judicial separation, adjudication of bankruptcy. ? 
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decree of foreclosure against a mortgagor, appointment or 
removal of trustees, grant of letters of administration, etc. 
5. Supervision: 

Superior Courts are often armed with power of 


supervising the courts below them. 
ttt iticiciicictick 


Q. What is legislation according to Salmond? How has it 

been classified by him? (Annual 1995) (Annual 1998) 

_ (Supp. 2000) 
Sans, 

LEGISLATION, A LEGAL SOURCE OF LAW 
1. Introduction: 

Legislation has been attributed as a formal, legal and the 
most authentic source of law in the modern times. Various jurists, 
particularly the exponents of Analytical school regards the 
legislation as the first and principal source of law. It denotes the 
enunciation or promulgation of laws by the legislature of state. 
Such declaration of rules by the authority having the power to 
enforce its will sets up a relation between the state and the 
individual or among individuals inter se. The law that has its 
source in legislation is called enacted law, or statutory law 
(statute) or written law. . 

2. Meaning of Legislation: 

The term legislation has been derived from two Latin 
terms, ‘Legis’ meaning ‘law’ and ‘Latum’ meaning ‘to make, put or 
set’. Etymologically legislation means the making or the setting of 
law. 

3. Definition of Legislation: 

Various attempts have been made to circumscribe the 
nature of legislation within words, by some eminent jurists. 

(a) John Salmond: “Legislation is that source of law 
which consists in the declaration of legal rules by a competent 
authority.” 

(b) Justice Gray: Legislation means ‘the formal 
utterances of the legislative organs of the society.” 

In brief, the term legislation includes the followings: 


(i) The act of giving or enacting law, 
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(ii) The power to make laws, 

(iii) Preparation and enactment of laws, 

(iv) | The making of laws via legislation, in contrast to court 
made laws. 

(v) Laws enacted by law-making body (e.g., by Parliament, 

Congress or state legislature) 

4. Significance of Legislation as Legal Source of Law: 

As remarked by Holland “in legislation, both the contents 
of the rules are devised and legal force is given to it by acts of the 
sovereign power which produce written law. All other sources 
produce what is called unwritten law to which the sovereign 
authority gives its whole legal force but not its contents, which are 
derived from popular tendency, professional discussion, judicial 
ingenuity or otherwise, as the case may be.” According to Austin 
“there can be no law without a legislative act’. Legislation is 
greatly supported by analytical school which does not approve of 
the usurpation of the legislative functions by the judiciary. They 
also do not admit the claim of custom to be considered as a 
source of law. 

5. Kinds of Legislation: 
Legislation 


Supreme Subordinate 


Colonial 


| 
Municipal Autonomous . Judicial 


Executive (delegated) 


6. Supreme Legislation: ; 

(a) Meanings: According to Salmond “Supreme 
legislation is that which proceeds from the sovereign power in the 
state which is, therefore incapable of being repealed, annulled of 
controlled by any other legislative authority. It has no rival in the 
state.” 
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(b) Binding Force of Supreme Authority: Since 
supreme legislation proceeds from the supreme authority, so, it is 
logically impossible for there to be any legal limitation upon its 
supremacy, therefore what such supreme authority enacts is law. 


(c) Doctrine of Parliamentary Sovereignty: Parliament 
(law-making body in U.K. and many other countries) is not only 
supreme but legally omnipotent. An act of Parliament cannot, for 
instance, be held void for unreasonableness. There is no legal 
limit upon the power of Parliament. 

7. Subordinate Legislation: 

(i) Colonial Legislation: Salmond refers to five kinds of 
subordinate legislation. As regards subordinate legislation in the 
colonial field, the powers of self-government entrusted to the 
colonies and other dependencies of the Crown are subject to the 
control of the imperial legislature which may repeal, alter or 
supersede any colonial enactment. However, it is to be noted that 
after the passing of the Statute of Westminster of 1931, the 
Dominion Legislatures have been given the power to make any 
law they please. No law passed by them after the Act of 1931 can 
be declared inoperative or void on the ground that it is repugnant 
to the law of England or any Act of Parliament. Every dominion 
legislature has the power to repeal or amend any law. 

(ii) Judicial Legislation: In certain cases, legislative 
power has also been given to the judiciary. The superior courts 
are allowed to make rules for the regulation of their own 
procedure. It is a true form of legislation although it cannot create 
new laws by way of precedents. 

(iii) Municipal Legislation: Municipal authorities are also 
allowed to make bye-laws for limited purposes within their areas. 

. According to Allen: “By a series of enactments, notably the Public 
Health Acts, 1875-1976, the Municipal Corporations Act, 1882 
and the Local Government Acts, 1888-1933, local authorities— 
county, borough, rural and urban district councils-have powers to 
enact bye-laws binding upon the public generally for public health 
and for ‘good order and government’. Offences against these 
bye-laws are punishable on conviction by summary process by 
fines usually not exceeding £5. The range of subjects dealt with is 
immense: to take the commonest, we may note building, 
advertisement, care of the sick (hospitals, vaccination, infectious 
diseases), cleanliness of dwelling-houses, housing of the working 
Classes, town-planning schemes, nuisances, scavenging and 
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cleansing, police, rating, education, traffic, highways, burials, and 
the conduct generally of persons in public places. All these 
matters, and their many analogs in local government, count for no 
less in the daily lives of ordinary citizens than the enactments of 
Parliament. The far-off dignity of the House of Commons, 
although it is instructed, it may symbolize the majesty of the 
Constitution, to the plain law-abiding man is but a name 
compared with the immediate discipline of magistrates, policemen 
and inspectors’. 

(iv) Autonomous Legislation: Sometimes the state 
allows private persons like universities, railway companies, etc., 
to make bye-laws which are recognized and enforced by law 
courts. Such legislation is usually called autonomic. The railway 
company may make bye-laws for the regulation of its undertaking. 
Likewise a university may make statutes for the government of its 
members. 

(v) Delegated Legislation: Another kind of subordinate 
legislation is executive legislation or delegated legislation. It is 
true that the main function of the executive is to enforce laws but 
in certain cases, the power of making rules is delegated to the 
various departments of the governments. This is technically 
called subordinate or delegated legislation. Delegated legislation 
is becoming more and more important in modern times. To quote 
Baldwin: “In the three years from 1925-1928, the average number 
of Acts was 506, the average number of pages occupied by them 
539: while the average number of Statutory Rules and orders was 
1408.6 and the average number of pages covered by them was 
1,849." 
It is impossible for any statesman or civil servant to 

all contingencies that might arise in the future and 
provide for them in the bill when it is being passed by Parliament. 
it is convenient if some power is given to the department 
concemed to add to the details to meet any contingency in future. 
Moreover, full knowledge of the local conditions may not be 
available to the government at the time of the passing of the law 
and it is desirable to adjust the law by means of orders-in-council 
to meet the requirements of the various localities. Delegated 
legislation gives flexibility to law and there is ample scope for 
adjustment in the light of experience gained during the working of 


any particular legislation. 
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Delegated legislation is controlled in the following ways: 

(a) Parliamentary Control: Parliament has always 
general control. When a bill is before it, it can modify, amend or 
refuse altogether the powers which the bill proposes to confer on 
a minister or some other subordinate authonty. 

(b) Parliamentary Supervision: A second way of 
controlling delegated legislation is that laws made under 
delegated legislation should be laid before the legislature for 
approval and the legislature may amend or repeal those laws if 
necessary. 

(c) Judicial Control: While parliamentary control is 
direct, the control of courts is indirect. Courts cannot annul 
subordinate enactments, but they can declare them inapplicable 
in particular circumstances. The rule or order frowned on by the 
courts, though not actually abrogated, becomes a dead letter 
because in future no responsible authority will attempt to apply it. 
lf it is applied, nobody will submit to it. Judicial control operates 
through the doctrine of ultra vires. All delegated legislation is 
subject to the test whether or not it falls within the periphery of the 
power thus conferred. If they do not, they are of no effect. Courts 
also possess certain direct power over the acts and procedures of 
public authorities. The most important of them are called writs. 
The other methods are injunctions and declarations. 

(d) Trustworthy Body: An Internal control of delegated 
legislation can be ensured if the power is delegated only to a 
trustworthy person or body of persons. 

(e) Publicity: Public opinion can be a good check on the 
arbitrary exercise of delegated statutory powers. Public opinion 
can be enlightened by antecedent publicity of the delegated laws. 

(f) Expert’s Opinions: In matters of technical nature, 
opinions of experts should be taken. That will minimize the 


danger of vague legislation and “blanket” delegation. 
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Q. Define Codification. Explain its kinds and state its 


merits and demerits. 


Snes. 
CODIFICATION 


1. Codification Defined: 
According to the Oxford Dictionary: “Code is a systematic 
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ee of statutes, body of laws, So arranged as to avoig 

ste saris and overlapping. This definition of codification is 
ustive because it does not include common law and Case 

law. In fact, codification is the systematic process and reduction 

of the whole body of law into a code in the form of enacted law. 

ys Background: 

The Code Justinian is a very important ancient code of 
Roman law. In many respects, it is like a modern code. The other 
Important ancient codes were the Jewish Code, the Chinese 
Code, the Code of Hammurabi etc. In the beginning of the 19th 
century, Napoleon gave what is called the Code Napoleon. 
Bentham pleaded for codification in England. He was supported 
by Thibaut but opposed by Savigny. Sir Henry Maine also 
advocated codification in England. 

3. Preconditions for Codification: 

Certain conditions are necessary for the codification of 
law. According to Roscoe Pound, the following important 
conditions lead to codification: 

(i) The exhaustion for the time being of the possibilities of 
juristic development of existing legal materials, or where ,the legal 
institutions have become completely mature, or where the country 
has no juristic past, the non-existence of such material. 

(ii) The unwieldiness, uncertainty and archaic character of 
the existing law. 

(iii) The development of an efficient organ of legislation. 
The need for one uniform law in a political community whose 
several sub-divisions had developed or received divergent local 
laws. 

4. Kinds of Codification: 

Codes may be of the following Kinds: 

(i) A creative code is that which makes a law for the first 
time without any reference to any other law. It is law-making by 
legislation. The Indian Penal Code belongs to this category. 

(ii) A consolidating code is that code which consolidates 
the whole law— statutory, customary and precedent— on a 
particular subject and declares it. This is done for systematizing 
and simplifying the law. The Code of Justinian belongs to this 
category. The same is the case with the Indian Transfer of 


Property Act, 1882. 
(iii) A code may be both creative and consolidating. It may 
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make new law as well as consolidate the existing law on a 
particular subject. The recent legislation in India on Hindu law is 
an example of this kind. 


5. Merits: 


(i) The one great merit of codification is that law can be 
known with certainty. The law of contract in India can be found by 
a reference to the Indian Contract Act. Likewise, the rules of 
evidence in the country can be known by a study of the Indian 


Evidence Act. The certainty of law avoids confusion in the public 
mind. 


(ii) Another advantage of codification is that the evils of 
judicial legislation can be avoided. According to Macaulay 
“Judge-made law in a country where there is an absolute 
government and lax morality— where there is no Bar and no 
public— is a curse and scandal not to be endured.” 

(iii) Codification is necessary to preserve the customs 
which are suited to the people of a country. According to 
Rattigan: “To codify, on the other hand, the existing customs 
would perpetuate that system or retard its break-up. We should, 
therefore, not be hampering a healthy development but avoiding 
a disastrous tendency to disruption. We should not be 
asphyxiating progress to ensure the prosperity of agricultural 
classes by preserving for them the position of their lands and the 
constitution of their communities.” 

(iv) The codification of law is necessary to bring about a 
sense of unity in the country. To quote a dispatch of the 
Government of India to the Secretary of State for India: “We feel 
that the reduction to a clear, compact and scientific form of the 
different branches of our substantive laws which are still 
uncodified, would be a work of the utmost utility; not only to the 
judges and the legal profession but also to the people and the 
government. It would save labour and thus facilitate the despatch 
of business and cheapen the cause of litigation; it would tend to 
keep our untrained judges from errors; it would settle disputed 
questions on which our superior courts are unable to agree; it 
would preclude the introduction of technicalities and doctrines 
unsuited to this country; it would perhaps enable us to make 
some urgently needed reforms without the risk of existing popular 
opposition and it would assuredly diffuse among the people of 
india the more accurate knowledge of rights and duties than they 
will ever attain if their law is left to its present stage.” 
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6. Demerits: 

(i) Codification is not an unmixed blessing. It has its 
demerits also. Codification brings rigidity into the legal system. It 
cramps and impedes the free and natural growth of law. The law 
becomes petrified at the Stage at which it is codified. According to 
Cardozo: “The inn that shelters the traveller for the night is not the 
journey's end. The law, like the traveler, must be ready for 
tomorrow. It must have a principle of growth.” According to Sir 
James Stephen: “Those who consider that codification will 
deprive the common law of its elasticity appear to think that it will 
hamper the judges in the exercise of a discretion, which they are 
at present supposed to possess, in the decision of new cases as 
they arise.” 

(ii) Codification results in the regimentation of life of the 
people. A code gives a uniform law to the whole country. It does 
not bother about the differences in the sentiments, convictions, 
aspiration, customs and traditions of the people living in different 
paris of the country. Unfortunately, the various classes in society 
do not run on the same road at the same speed. The result is that 
liberty and individuatity are sacrificed at the altar of uniformity. 

(iii) A code is the work of many persons and no wonder 
the provisions of a code are found to be incoherent. However, if 
the work is done by competent person, this defect can be avoided 
to a great extent. 

(iv) Codification makes the law simple and thereby 
enables the knaves to flourish. They know the law and before 
committing crime, they can provide against the same. According 
to Savigny, a code makes the defects of law obvious and thereby 
encourages the knaves to take advantages of them. However, it 
is pointed out that there are greater chances for knaves when the 
law is not clear. Uncertainty of law is more to their advantage. 

(v) A code is likely to disturb the existing rights and duties 
of the people by creating new rights and duties in place of the old 
ones. It disturbs the fabric of legal order and creates confusion 
and uncertainty. 

(vi) Critics point out that the codes of France and 
Germany have failed and consequently it is useless to have them. 
However, it is not correct to say that all codes have failed. It is 
rightly pointed out by Sir James Stephen that Indian Codes have 
been “triumphantly successful”. According to Chalmers: “All the 
continental nations have codified their laws and none of them 
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show any sign of repenting it. On the contrary, most of them are 
now engaged in remodeling and amplifying their existing Codes. 
In India, a good deal of codification has been carried on, and 
public and professional opinion seems almost unanimous in its 
favour.” 

(vii) No code can be complete and self-sufficing. In course 
of time, code is overlaid with an accumulating mass of comment 
and decisions. However, this defect can be avoided by revising 
the code from time to time. 


tititiiiiiicviiiiiKik 


Q. What are the principles of interpretation of enacted 
_ law? (1996 S) (1997 A) (1999 S) 
or Discuss various principles of interpretation of 
enacted law. (Supp. 2001) (Annual 2004) 
r What are the rules of interpretation of enacted law? 


(Annual 2002) 


INTERPRETATION OF ENACTED LAW 
1. Introduction: 

As it is discussed before that one of the characteristics of 
enacted law (legislation) is its embodiment in authoritative 
formula. The very words in which it is expressed— the literae 
seripltae— constitutes a part of the law itself. Legal authority is 
expressed by the letters, no less than by the -spirit of the 
enactment. Other forms of law have no fixed and authoritative 
expression. Hence it is that in the case of the enacted law a 
process of judicial interpretation or construction is necessary, 
which is not called for in respect of customary or case law. 

2. Meaning of “Interpretation”: 


(a) Meanings (Literal): Term “Interpretation” is derived 
from a Latin word “Interpres-pretis” which means “explain the 
meaning of (words, a dream etc.) 

(b) Definition: 

Salmond’s Expression: According to Sir John Salmond 
“By interpretation or construction is meant the process by which the 
court seeks or ascertains the meaning of the legislature through the 
medium of the authoritative forms in which it is expressed.” 

Generally, interpretation may be defined as the art of 


Process of discovering and ascertaining the meaning a statute, 
will, contract, or other written document. 
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(c) Interpretation and Construction Distinguished: |p 
the strict usage of this term “construction” is a term of wider 
scope than “interpretation” for, while the latter is concerned only 
with ascertaining the sense and meaning of the subject matter 
the former may also be directed to explaining the legal effects 
and consequences of the instrument in question. Hence 
interpretation precedes construction, but stops at the written text. 
A rule of construction is one which either governs the effect of an 
ascertained intention, or points out what the court should do in 
the absence of express or implied intention, while a rule of 
interpretation is one which governs the ascertainment of the 
meanings of the maker of the instrument. These two terms are, 
however, commonly used interchangeably. 


3. Rules/ Kinds of Interpretation: 
Rules’Kinds of Interpretation 


Doctrinal 


Legal 
Authentic | Grammatical | 
Usual (Literal) Logical 
(Customary) | (Functional) 


Strict Liberal 


Statutory 


Golden rule 


Mischief Rule Historical F Cc 
' istorica our Comers 
Equitable Cases Omissus Rule 


Extensive | 


Restrictive 


Sociological 
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There are some other kinds of interpretations as follows: 


(a) Contemporaneous Interpretation 
(b) Comparative Interpretation 
(c) Predestined Interpretation 


(d) Broad Interpretation 
(e) Extravagant Interpretation 


1. Legal Interpretation: 

Legal Interpretation is that which rests on the same 
authority as the law itself. It may be either “authentic’, when it is 
expressly provided by the legislature (or), or “usual” when it is 
derived from unwnitten practice. 

(a) Authentic Interpretation: Authentic Interpretation of 
laws is that given by the legislator himself which is obligatory on | 
the courts. 

(b) Usual/Customary Interpretation: It is that which 
arises from successive and concurrent decisions. of the court on 
the same subject-matter, having regard to the spirit of law, 
jurisprudence, usages, and equity; as distinguished from 
“authentic” which is given by legislator himself. 

2. Doctrinal Interpretation: 

Doctrinal Interpretation is that which rests upon its 
intrinsic reasonableness. It may turn on the meaning of the words 
and sentences when it is called ‘grammatical’ Interpretation, or on 
the intention of the legislator, when it is called “logical”. 

(A) Grammatical Interpretation: 

(a) Meaning: According to Salmond, literal interpretation 
is that which regards exclusively the verbal expression of law. It 
does not look beyond the /etra legis. |t includes the interpretation 
of a document according to its words, without making differences 
for extrinsic circumstances and without any consideration of the 
intent of parties who drafted or signed it beyond the fact that they 
used such language. 

(b) Significance of Grammatical Interpretation: In the 
ordinary circumstances and cases, grammatical Interpretation is 
the only Interpretation allowable. As pertinently remarked by Lord 
Brougham; “The construction of an Act must be taken from the 
bare words of the Act. We cannot fish out what possibly may 
have been the intention of the legislature. We cannot aid the 
legislature's defective phrasing of the statute. We cannot add and 
mend and by construction make up deficiencies which are left 
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there. And therefore if any other meaning was intended than that 
which the words purport plainly to import, then let another Act 
supply the meaning and supply the defect in the previous Act. 

(c) Rules of Literal Interpretation: According to John 
Salmond in order to determine the literary meanings of a statute 
the courts make use of various rules of Interpretation. These, 
however, are rough principles or guides rather than strict rules 
and are not so much the invention of the law as the application 
within the context of law of ordinary common-sense rules of 

’ language. 

(i) Dictionary, Technical or Scientific Meanings: In 
order to ascertain the dictionary meaning of a word in a statute 
the court may look at dictionaries, or scientific or other technical 
works in which the words are used. It must also interpret statutory 
words in the light of the definitions provided by the statute itself, 
the general clauses Act, and by any judicial decisions on the 
statute in question. 

(ii) Reference of Context (Noscitur a Sociis): The 
meaning of a word is also affected by its context, hence the legal 
maxim “noscitur a sociis” which means that “the meaning of a 
word is to be judged by the company it keeps’, and is therefore 
merely another rule of language. The context may consists of the 
surrounding section or sections, the whole Act, or indeed the 
whole area of legislation. Indeed in a sense the general context of 
any piece of legislation is the existing law. 

(iii) Sense of the Words Born at the Time of 
Enactment: Words must also be considered in the sense which 
they bore when the statute was enacted. On the other hand, the 
courts are quite ready to extend the words of statutes to cover 
new inventions, provided that the new inventions fall within the 
generic conception of what was known at the date of the statute, 
and falls within the fair meaning of what was expressed. 

(iv) Expressio Unius est Exclusio Alterius: Another 
Latin maxim which in reality merely enshrines a rule of language 
is this maxim. Suppose for example, where the statute refers both 
to land and buildings, and then makes a provision for land 
(without mentioning buildings). Here the provision may be 
construed not to cover buildings even though the word “land 
would normally be taken to include buildings. However, the 
meaning of this maxim is “the mention of one person is the 
exclusion of another.” The maxim is not the compelling rule of 
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law, but only a phrase that may be used by the court in 
expounding the probable intent of the legislature. 

(v) Expressum Facit Cessare Tacitum: This maxim 
literally means that “which is expressed makes that which is 
implied to cease”. This rule is sometimes used in the same 
context as the one just considered, but it can be taken as having 
a distinct meaning. 

(vi) Ejusdem Generis Rule: “Ejusdem Generis” means 
“of the same kind, class or nature”. In the interpretation of laws, 
the “ejusdem generis rule” is, that where general words follow an 
enumeration of persons or things, by words of a particular and 
specific meaning, such general words are not to be construed in 
their widest extent, but are to be held as applying only to persons 
or things of the same kinds or class as those specifically 
mentioned. As illustrated by Salmond “if a man tells his wife to go 
out and buy butter, milk, eggs and anything else she needs, he 
will not normally be understood to include in the term “anything 
else she needs” a new hat or an item of furniture. The rule, 
however, does not require that the general provision be limited in 
its scope to the identical things specifically named. Nor does it 
apply when the context manifests a contrary intention. 

(d) Kinds of Grammatical Interpretation: From the point 
of view of its construction, Grammatical Interpretation is of two 
kinds, Strict and Liberal. 

(i) Strict or Literal Interpretation: Strict or literal interpretation is 
construction of a statute or other instrument according to its 
letters, which recognizes nothing that is not expressed, takes the 
language used in its exact and technical meanings and admits no . 
equitable consideration or implications. 

@Statutory Construction (Strict): Strict statutory | 
construction is that branch of the law dealing with the 
interpretation of laws enacted by a legislature. This a judicial 
function required when a statute is invoked and different 
interpretations are in contention. In other words it is an enacted 
rule of interpretation. 

(li) Liberal Interpretation: Liberal Interpretation as 
compared with strict Interpretation, expand the meaning of the 
statute to meet the cases which are clearly within the spirit or ~ 
reason of law, or within the evil which it was designed to remedy, 
provided that such interpretation is in line with the letters and not 
inconsistent with the language used. 


a 
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(B) Functional / Logical Interpretation: 

(a) Meaning: Functional, logical or free interpretation 
according to John Salmond, means “that which departs from the 
letter of the law, and seeks elsewhere for some other and more 
satisfactory evidence of the true intention of the legislature.” 

(b) Significance of Logical Interpretation: As stated by 
Salmond the traditional view about the functional interpretation is 
that this is the duty of the judicature to discover and to act upon 
the true intention of the legislature— the mens or sentential legis. 
The essence of the law lies in its spirit, not in its letter, for the 
letter is significant only as being the external manifestation of the 
intention that underlies it. 

(c) Kinds of Functional Interpretation: Functional 
Interpretation may be of following kinds: 

(i) Equitable Interpretation: Sometimes, courts reject 
the natural and the most known interpretation in favour of another 
which confirms better to the intention of the legislature though it 
may not fit in with the ordinary use of language. When that is 
done, there is equitable interpretation. It is either restrictive or 
extensive. 

@Restricted / Limited Interpretation: It is when we are 
influenced by other principles then the strictly hermaneutic one. !n 
other words, when logical interpretation avoids giving full 
meanings to the words, in order not to go beyond the intention of 
the legislator, it is called “restrictive”. The rule of restrictive 
interpretation is applied to penal and fiscal statutes. These laws 
impose restraints on the liberty of an individual or on enjoyment of 
property by him. In such cases, courts are against a construction 
which imposes a greater burden on the subject than is warranted 
by the literal meaning of the language employed in the statutes. 

@Extensive Interpretation: When the equitable logical 
Interpretation stretches the words of a statute to cover its obvious 
meaning, ‘it is called “extensive”. According to Lord Justice 
Kemedy. “I conceive it to be my duty rather to stretch the 
meaning of the word from the narrower to the wider sense © 
which it is inherently and etymologically capable, that is, a” 
unforeseen and untoward event producing personal harm, than to 
exclude from the operation of the section a class of injury, which it 
is quite unreasonable to suppose that the legislature did not 
intend to include within it.” 

(ii) Historical Interpretation: The method of historical 
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interpretation is employed while interpreting a statute when its 
language gives no clue to the intention of the legislature. What is 
done is that courts consider the circumstances attending the 
original enactment and give effect to the intention which the 
legislature would presumably have expressed if its attention had 
been drawn to the particular question. 

(iii) Sociological Interpretation: According to this kind of 
logical interpretation, for the determination of the correct 
interpretation, courts can properly refer to the history of social 
movements and enquire into the social needs, objects and 
purposes which were agitating the society at the time of 
legislation and which the statute had in view. 

(d) Important Rules of Functional Interpretation: 
Following are some of the rules and rough principles or guides of 
the logical / Functional Interpretation: 

(Il) Golden Rule: There may be some obvious clerical 
mistakes in the text, such as a reference to a section by the 
wrong number, or the omission of a negative in some passage in 
which it is clearly required. But the court will go much further than 
this, and in order to avoid any such absurdity, imply into statutes 
saving clauses that have not been expressed. This is the so- 
called “golden rule”. The justification for this method of 
interpretation is twofold: 

@ That it is likely to effectuate the intention of legislature 

@And that it avoids absurd, unjust or immoral results and 
preserves the broad principles of the law. 

(ii) Mischief Rule: This rule takes its origin from 
Heydon’s Case (1584). It requires the judges to look at the 
common law before the Act, and the mischief in the common law 
which the statute was intended to remedy; the Act is then to be 
construed in such a way as to suppress the mischief and advance 
the remedy. Where a statute has been clearly enacted to 
suppress mischief of one sort this rule will not allow it to be so 
interpreted as to suppress mischief of a different sort which was 
quite outside the intention of the legislature. 

In Gorris vs. Scott (1874): A newly enacted statute 
provided that animals carried on board a ship should be kept in 
pens. The defendant shipping company had failed to enclose the 
plaintiffs sheep in pens, and sheep had been washed overboard 
during a storm. If only the sheep had been penned as required, 
this mishap would not have occurred. However, the English court 
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rejected the plaintiffs suit for breach of statutory duty on the 
ground that this Act had been passed to prevent infection from 
spreading from one owner's animals to those of another ang 
should not therefore be used to provide a remedy for a totally 
different mischief. 

(iii) Last Anticendant Rule: This is a canon of statutory 
construction that relative or qualifying words or phrases are to be 
applied to the words or phrases immediately preceding, and as 
not extending to or including other words, phrases, or clauses 
more remote unless such extension or inclusion is clearly 
required by the intent and meaning of the context, or disclosed by 
an examination of the entire act. 

(iv) Four Corners Rule: As_ laid down in Davis v. 
Andrews, under “four comers rule”, intention of the legislature is 
to be gathered from the statute as a whole and not from the 
isolated parts thereof. ; 

(v) Rule of Casus Omissus: Casus Omissius, literally 
means “a case omitted, an event or contingency for which no 
provision is made” particularly a case not provided for by the 
statute on the general subject and which is therefore left to be 
governed by common law. However, the rule of casus omissus 
provides that omissions in a statute cannot, as a general rule, be 
supplied by constructions. 

(C) Contemporaneous Interpretation: It is a doctrine 
which holds that when an administrative body over a long period 
of time has placed an interpretation upon an ambiguous law, the 
interpretation of such body is entitled to great weight in the 
determination of meaning of the law. 

(D) Comparative Interpretation: It is a method of 
interpretation which seeks to arrive at the meaning of a statute or 
other writing by comparing its several parts and also by 
comparing it as a whole with other like documents proceeding 
from the same source and referring to the same general subject. 

(E) Predestined Interpretation: It takes place if the 
interpreter, labouring under a strong bias of mind, makes the next 
subservient to his preconceived views or desire. This includes 
artful interpretation (interpretatio vofer), by which the interpreter 
seeks to give a meaning to the text other than the one he knows 
to have been intended. 


(F) Extravagant interpretation: Extravagant or 


interpretatio oxedens is that which substitutes a meaning 
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evidently beyond the true one. It is therefore not a genuine 
Interpretation. 

(G) Broad Interpretation: It is that Interrelation of 
statutes (especially, of constitutions) which, brushing aside minor 
objections and trivial technicalities, effectuates intent of act. 
Cases where the letter of the law need not be taken as 
conclusive: 

(Circumstances under which functional Interpretation 

can be made) 


Defective Lententia Legis. Abscuredity 
; Santactic 9 
Semantic ambiguity No definite 
ambiguity meanings 
Self contradictory laws Omissions 


(A) Defective Sententia Legis (Logical Defect): 

Sir John Salmond refers two cases where the letter of law 
need not be taken as conclusive. The first of there is where the 
law is logically defective. A statute may suffer from three different 
types of logical defect which stand as follows: 

(i) “Semantic” Ambiguity: Firstly, it may be defective by 
virtue of semantic ambiguity. A wordin an Act of Legislature may 
be ambiguous as a result of the “open texture” of language. 

(ii) “Syntactic Ambiguity: A second kind of ambiguity, 
which may be termed as “syntactic” ambiguity, arises from the 
ambiguity of formal words like “or” , and “all” and so forth. If for 
instance a court is empowered to “fine or imprisonment” does this 
mean that the court can either fine or imprison but not both? Or 
does it mean that the court can fine, imprison or both? 

(iii) Absence of Definite Meaning: Sometimes the 
legislature speaks ambiguously because there is no single and 
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definite meaning to be expressed. If the words of the legislaty, 
are self-contradictory. It is possible due to some repugnancy and 
confusion in the intention itself. If the text contains omissions 
which make it logically imperfect the reason is more often that the 
case on question has not occurred to the mind of the legislature 
than that there exists with respect to it a real intention which by 
inadvertence has not been expressed. ) 

(B) Absurdity: 

The other case where the letter of the law need not be 
taken as conclusive is where a literal interpretation of the statute 
would lead to such absurdity and unreasonableness as to make it 
self-evident that the legislature could not have meant what it 
said. 

In all such cases the letter of the statute provides no 
solution. Here the court must decide between the two 
alternatives. In such a case it is the right and duty of the courts to 
go behind the letter of the law and to ascertain from other sources 
as best they can the principal intention which has thus failed to 
attain perfect expression. | 

Guiding Principles of Interpretation of Enacted Law: 
The well-established rules of interpretation have been discussed 
above, but nevertheless there are some guiding principles which 
are suggested by various eminent jurists for an_ effective 
interpretation of statutes. These principles stand as follows: 


4. Reading as a Whole: 

According to Lord Halsbury the statute must be read as a 
whole and construction should be put on all parts of the statute. 
According to Lord Davey: “Every clause of the statute should be 
construed with reference to the context and other clauses of the 
Act, so as, as far as possible, to make a consistent enactment of 
the whole statute or series of statutes relating to the subject 


matter.” 
2. intention of the Legislature: 

The statute should be construed in a manner to carry out 
the intention of the tegisiature. According to Lord Radcliffe: “there 
are many so-called rules of Interpretation that courts of law have 
restored to in their interpretation of statutes, but the paramount 
rule remains that every statute is to be expounded according t0 


its manifest and expressed intention.” 
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3. Policy and Object of Statute: 


The interpretation of statute should be in according with 
the policy and object of the statute in question. According to Lord 
Cave: “I base my decision on the whole scope and purpose of the 
statute and upon the language of the sections to which | have 
specifically referred.” 

4. Popular Sense: 


The words used in a statute should be construed in the 
popular sense. If those are used in connection with some 
particular business or trade, they will be presumed to be used in a 
sense appropriate to or usual in such business or trade. 

5. Sense, Born at the Time of Commencement: 


The words in a statute should be taken to have been used 
in the sense that bore at the time the statute was passed. 
According to Lord Esher: “The first point to be born in mind is that 
the Act must be construed as if one were interpreting it the day 
after it was passed.” 

6. Enforcement of Clear Language: 


According to Tindol, C.J. and Lord Birkenhead, if the 
language of a statute is clear, it must be enforced although the 
result may seem harsh or unfair or inconvenient. It igs only when 
there are alternative methods of construction that notions of 
injustice and inconvenience may be allowed scope. 

7. Avoidance of Absurdity: 


As far as possible statutes should be interpreted in such a 
way as to avoid absurdity. According to Jervis, C.J: “If the precise 
words used are plain and unambiguous, we are bound to 
construe them in their ordinary sense, even though it does lead to 
absurdity or manifest injustice.” 

8. Prospective Effect: 


According to Sindley L.J and Scrutton the general rule of 
interpretation is that no law is to have retrospective effect unless 
a specific intention to that effect is given in the statute itself. 
Ordinarily all laws are to be interpreted to have prospective effect 
only. 

9. Construction of Legal Fiction: 


It is one of the rules of Interpretation that in construing the 
scope of legal fiction it will be proper and even necessary to 
assume all those facts on which the fiction can operate. A 
consideration which would defeat the object of the legislation 
ee en a ee ee ae 
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must, if that is possible, be avoided. 
10. Doctrine of Pith and Subsistence: 

The test of Pith and subsistence is generally and more 
appropriately applied when a dispute arises as to the legislative 
competence of the legislature. Therefore, when there is a conflict 
between two entries in the legislature lists and legislation by 
reference to one entry would be competent but not by reference 
to the other, the doctrine of pith and subsistence is involved for 
the purpose of determining the true nature and character of the , 
legislation in question. 

11. Equitable Considerations: 

While interpreting a _ taxing’ statute, equitable 
considerations are entirely out of place. Likewise taxing statutes 
cannot be interpreted on any presumptions and assumptions. 

12. Depreciation of Tendency Towards Technicalities: 

The tendency of the courts towards technicalities is to be 
depreciated. It is the substance that counts and must take 
precedence over more form. Some rules are vital and go to the 
root of the matter. They cannot be broken. Others are only 
directory and a breach of them can be overlooked provided there 
is a substantial compliance with the rules read as a whole and 
provided no prejudice ensues. 

13. Motives of Legislature: 

In determining the constitutionality of a statute, the court 
is not concerned with the motives of the legislature, and whatever 
justification some people may feel in their criticism of the political 
wisdom of a particular legislative or executive action, the court 
cannot be called upon to embark upon an enquiry into public 
policy. 

14. All Legal Persuits to be one Legal Proceedings: 

The legal pursuit of a remedy, suit, appeal and second 
appeal are really but steps. in a series of proceedings all 
connected by an intrinsic unity and are to be regarded as one 
legal proceeding. 

45. Procedings under Penal Statutes: 
All penal statutes are to be construed strictly in favour of 


the accused. 
16. Interpretation in Case of Re-enactment: 

James L.J. observed. “where once certain words in an Act 
of Parliament have received a judicial construction in one of the 
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Superior Courts, and the legislature has repeated them without 
alteration in a subsequent statute, | conceive that the legislature 
must be taken to have used them according to the meaning which 
a court of competent jurisdiction has given to them.” 


’ Presumptions Drawn by The Courts while Interpreting: 


While interpreting a statute certain presumptions have to 
be taken into consideration by the courts. These presumptions 
are described as under. 


1. Presumption of Correctness: 


It is always to be presumed that the legislature does not 
make mistakes, and if it actually does make a mistake, it is not for 
a court to correct the same. 


2. Presumption as to Words: 
There is a presumption in the construction of statutes that 
the: same words are used in the same meanings in the same 


statute and a change of language is an indication of change of 
intention on the part of the legislature. 


3. Presumption as to Practice: 


Another presumption is that the legislature knows the 
practice. 


4. Presumption of Reasonableness: 


Another presumption is that the legislature does not 
intend what is inconvenient and unreasonable. 


5. Presumption as to Alteration in Law: 


Another presumption is that the legislature does not 
intend any alteration in the existing law except what it expressly 
declared. According to Devlin J: “A statute is not to be taken as 
effecting a fundamental alteration in the general law unless it 
uses words which point unmistakable to that conclusion. 


6. Presumption as to Rights: 


Another presumption is that public or private vested rights 
are not taken away by the legislature without compensation. 


7. Presumption as to International Law: 


Another presumption is that statutes do not violate the 
principles of International Law. 


inttinitinininicicicininirtrtrinicick 
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Q. Define Precedent and discuss its different kinds. 

ee (Annual 1996) (Annual 1998) (Annual 2004) 

- What do you understand by precedent? What are 
theories of precedents? 


CSUs. 


PRECEDENTS AS SOURCE OF LAW 


1. Introduction: 

Courts attempt to decide cases on the basis of principles 
established in prior cases which are close in facts or legal 
principles to the case under consideration. These prior decided 
cases are called precedents, and more properly “judicial 
precedents.” Judicial precedents are an important source of law. 
They have enjoyed high authority at all times and in all countries. 
This is so particularly in the case of England and other countries 
which have been influenced by English Jurisprudence. 


2. Meaning of Precedent: 
Precedent is a French term which means “previous case 
etc. taken as a guide for subsequent cases or as a justification.” 


3. Definition of Precedent: 

Precedent has been defined as an adjudged case or 
decision of a court, considered as furnishing an example or 
authority for an identical or similar case afterwards arising or a 
similar question of law. 

(a) According to Keeton: 
“A judicial precedent is a judicial decision 

to which authority has in some measure been 

attached.” 

(b) According to Thibaut: 
“If in any court a rule has been frequently 

and constantly followed as law, that court must 

follow these hitherto adopted rules as law whether 

they relate to simple forms or to the substances to 

controversies, if they do not contradict the 

statutes, but yet only on the points on which the 
former judgement agreed.” 
4. Significance of Precedent as a Source of Law: 

According to Salmond: “The great body of the unwritten 

law is almost entirely the product of outside cases, accumulat 
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a break to the reign of Edward the First at the close of 13th 
century...... In practice if not in theory, the common law of 
England has been created by the decision of English judges.” As 
remarked by Keeton: “It must be noticed at once, however, that 
partly because of the high status which judges occupy in political 
and social organisation and partly because of the importance of 
the issues which they decide, judicial decisions have at all time’ 
enjoyed high authonty as indications of the law.” 

5. Authority of Precedents: 

The reason why a precedent is recognised is that a 
judicial decision is presumed to be correct. That which is 
delivered in judgment must be taken for established truth. In all 
probability, it is true in fact and even if it is not, it is expedient that 
it should be held to be true. The practice of following precedents 
creates confidence in the minds of the litigants. Law becomes 
certain and known and that in itself is a great advantage. It is 
conducive to social development, administration of justice 
becomes even-handed and fair. Decisions are given by judges 
who are experts in the study of law. : . 


6. Kinds of Precedent: 
Kinds of Precedent 


Authoritative Persuasive Declaratory Original 


Absolute Conditional 


(i) Authoritative Precedents: 

According to Salmond, an authoritative precedent is one 
which judges must follow whether they approve of it or not. 
Authoritative precedents are the legal sources of law. They 
establish law in pursuance of definite rule of law which confers 
upon them that effect. The authoritative precedents must be 
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followed by judges whether they approve of them or not. 

(A) Examples of Authoritative Precedents: The 
decisions of the Superior Courts in England are one of the glaring 
examples of authoritative precedents. 

(B) Kinds of Authoritative Precedents: Authoritative 
precedents are of two kinds, absolute and conditional. 

(a) Absolutely Authoritative Precedents: Absolutely 
Authoritative precedents are those which have to be followed by 
judges even if they do not approve of them. They are entitled to 
implicit obedience. 

(b) Conditionally Authoritative Precedents: In the case 
of precedents having a conditional authority the courts can 
disregard them under certain circumstances. Ordinarily they are 
binding but under special circumstances, they can be 
disregarded. The court can and is entitle to do so if the decision is 
wrong one. In such a case the decision must be contrary to law 
and reason. It is contrary to law when there is already in 
existence an established rule of law on the point and the decision 
does not follow it. 


Modes of the disregard of 
Conditional precedents 


By dissenting By overruling 

¢ Disregard by Dissenting: By dissenting, a court 
declines to follow the precedents and lays down the law in a 
different sense. The conflict thus created can be resolved only by 
a superior tribunal when an occasion arises. Till that is done, the 
law. remains in a state of uncertainty. 

¢ Disregard by Overruling: In case of overruling the 
precedent overruled is authoritatively pronounced to be wrong so 
that it cannot be followed by courts in the future. 
(ii) Persuasive Precedents: 

A persuasive precedent is one to which the judges have 
no obligation to follow but which they take into consideration and 
to which they will attach great weight as it seems to them to 
deserve. These precedents are merely historical. If persuasive 
precedents succeed in establishing law at all, they do so indirectly 
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by serving as the historical ground of some later authoritative 

precedent. They do not have any legal force or effect in 
themselves. These precedents can merely persuade the judge 
but it is up to the judge to follow them or not. 

(A) Examples of Persuasive Precedent: Following are 
some of the examples of persuasive precedents: 

(a) The foreign judgements 

(b) Decision of superior courts 

(c) Judicial Dicta 
(iii) Declaratory Precedents: 

According to Salmond, a declaratory precedent is one 
which is merely the application of an already existing rule of law. 
These precedents are more numerous in case of advance 
countries. 

(iv) Original Precedent: 

An original precedent is one which creates and applies a 
new rule. It is law for the future because it is now applied. The 
number of original precedents are small in advance countnes but 
its importance is very great. They alone develop the law of 
country. They serve as good evidence of law for the future. 


Q. Explain the Merits and Demerits of Precedent as a 
source of Law. 


TS Ans. 7 
MERITS AND DEMERITS OF PRECEDENT 


(A) Merits of Precedent: 


According to Dr. Julius Stone, ‘precedent had played and 
will continue to play the most important part in common law 
judicial achievements.’ It has the following merits: 


1. In the Conformity with the Law: 

A precedent is always based on pure law. 
2. Review of Social Contracts: 

Precedents present for the instant case a rapid if 
incomplete review of social contracts comparable to the present, 


and of a rule though suitable for those contexts by other minds 
after careful inquiry. 


3. Proper Interpretation: 
Judicial precedents constitute an important guide to the 
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proper interpretation of statutes, their function bring to 
supplement, to principles of statute law. 
4. Basis for Common Law: 

According to Prof. Salmond, the great body of common or 
unwritten law is almost entirely the product of decided cases 
enshrined in various law reports. 

5. Scientific Development of Law: 

Following of precedents leads to the scientific 
development of the law, inassuch as it is closely related to the 
facts of a case. 

6. Mode of Completion of Modern Trends and Behaviour: 

Precedents are mode of completion of modern trends and 
behaviour. It is necessary that legislation should suffice the needs 
of changing society. Keeping in view the modern trends and 
demands, the precedents are declared by higher courts. 
7. Natural means to get justice: 

Precedents remove the barriers between the courts of 
justice and the very spirit and purpose of law which they are 
called on to administer justice. The forum of judiciary is in fact the 
best way to get justice. 


8. Practical Law: 
Precedent is claimed to be practical law dealing with 


hypothetical cases in anticipation of possible controversies. 

9. Certainty: | 

Then some amount of certainty is found in precedents, as 
once a precedent has been laid down, people can be sure of 
similar rulings to be given in similar Cases. 


10. Easily Understandable: 
Precedents indicate what kind of result will be reached if a 


particular premises or category is chosen for application in the 
factual situation and permit is adopted, either drawn from other 


cases or judicially invented. 


Case: 
Hasedline Vs Daw: The Common carrier cases gave the 


court a ready-made view of the result for the lift passenger, if that 


analogy were followed. 


(B) Demerits of the Precedents: 
As against the above advantages of the precedents, Prof. 


Austin pointed out the following defects: 
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4. Uncertain: 

He observed that judiciary law (precedent) is difficult to 
ascertain. To the bulk of community, precedents are unknown 
and also not easily knowledgeable. The principles of law lie 
buried deep in the voluminous law reports and it is difficult to 
extricate them from the whole mess. 

2. Undetermined 

Precedents exist nowhere in fixed or determined 
expressions. They lie in concrete or they are implicated with the 
peculiarities of the particular cases by the decisions whereon the 
law or rule was established. 

3. Complicated: 

The process of abstraction and induction is, however, a 
delicate and difficult process; its difficulty being proportioned to 
the number of cases from which the rule must be abstracted, 
gathered and induced. 

4. Accessibility: 

Consequently, a precedent is less accessible and 
knowable than a statute law. 

5. Clash with Logical Interpretation of Law: 

Precedents sometimes drag towards illegal rules, which 
have no legal provisions and are in clash with logical 
interpretation of law. 

6. No Test of Validity: 

There is no certain test of validity of precedents as there 
are conflicting decisions by different courts. Prof. Austin therefore, 
remarks that precedent is uncertain as to the rules regarding its 
validity. 

7. Confusion in Selection: 

Sometimes it is very difficult to select precedents as some 
authorities are in favour of them and some are against them. This 
confusion of two different angles on the same point leads towards 
ambiguity. 

8. No Abrogative Power: 

Precedents are not abrogative. They have only 
constitutive efficacy and cannot retrace its step for, the court can 
change the law only in the very act of applying it to a given case. 
9. Made in Haste: 

Prof. Austin next observes that precedents are not only 


rr. 
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applied haste but are also made in haste. They are made in hurry 
of judicial business, and not with mature deliberation which 
legislation requires. 

10. Not Comprehensive: 

Another objection that Prof. Austin urges is that in 
consequence of implication of the ratio descend with the 
peculiarities of the decided case, the rule established by the 
decision is never or rarely comprehensive. It is almost confined to 
such future cases as closely resembling with the case actually 
decided. 

11. Causes Inconvenience: 

Moreover, it is very difficult to find a better precedent 
decided earlier. Lot of labour is required in the search of a better 
precedent and also clash of precedents lead towards 
inconvenience. 


Q. Explain the factors which enhance and the factors 
which reduce the binding force of Precedents. 


Cans. 


FACTORS WHICH INCREASE AND DECREASE THE 
BINDING FORCE OF PRECEDENTS 


According to Prof. Austin, Denning, Holland, Maxwell and 
Oppenheim, the following factors of precedents enhance the 
binding force. 

1. Unanimous Decision: 

If the decision of the court is unanimous, it will reflect 
more strength on the face of it and the value of that decision will 
inérease, unanimity of opinion among judges add to the binding 
force of precedents. 
Case: 

Benazir Bhutto Vs. Federation of Pakistan: \|n this case, 
11 judges (the largest bench) declared that in Pakistan election 
would be held under political party system. 

2. Affirmation by Superior Courts: 

A decision that is declared or made by a higher court and 

is affirmed by a Supreme Court increases the binding force of that 


precedent and adds to its validity. 
ee 
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3. Participation of Eminent Judges: 

The decision pronounced by eminent and able judges 
who are recognized by all sectors, increases the binding force of 
a precedent. Surely their decisions would be appreciated and 
considered as authoritative. 

4. Support of Enacted Law: 

If an act is passed embodying the law in a precedent the 
precedent gains an added authority. So when a judge made law 
is codified in the form of an enacted law, it is presumed that the 
precedent is perfect law. 

5. Decision Based on Learned Arguments: 

The decision which is based on learned arguments and 
resoning and which possesses scholarly angles, add to the value 
of a precedent. 

6. Absence of Criticism and Hesitation: 

If the decision is followed by other courts without any 
hesitation and criticism it will also enhance the binding force of a 
precedent. 

7. Confirmed Decision: 

A decision having no ambiguity as in case of reversal on 
some different law, add to the value of a precedent. A confirmed 
decision possess more force than a controversial decision. 

8. Approval of the Earlier Decisions of same Rank Courts: 

When a decision is followed by a court of the same rank 
or approved or affirmed by it, it adds to the validity of that 
precedent. 

9. Fully Argued Decisions: 

When a case is fully argued by both parties and the judge 
while deciding it has before him both their opinions, it is assumed 
that the decision is not one-sided and based on justice and equity 
as both parties were given full opportunity to give their 
justifications. Such a decision which is fully argued also enhance 
the binding force of a precedent. 

10. Appreciation by People: 

When there is a positive reaction of people on some 
precedent or it receives healthy appreciation from the people, 
then the binding value of that precedent increases. 

11. Fully Contested: 
When cases are fully contested and each and every point 
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is thoroughly discussed then precedents made on such grounds 
have more force and increase their binding value. 
12. Original Precedents: 

When a precedent is made in confirmation of a statute 
law which is in accordance with the statute and its provisions, that 
precedent will be binding on courts and add to its validity and as it 
is not made in violation of the statute. 

13. Number of Judges: 

The number of judges declaring a precedent, also add to 
the binding force of a precedent. A precedent set by a full bench 
of judges is considered better than a precedent set by a single 
bench. 

14. Eminence of Lawyers: 

Eminence skill and good name of lawyers is also an 
jmportant factor increasing the binding force of a precedent. 
15. Frequently Followed: 

When a precedent is frequently followed by other courts, 
its binding value increases. 
16. Lapse of Time: 

Laps of time also adds to the authority of a decision. 
When a precedent is not contested for a long period and is 
followed unobstructedly by courts, its binding force increases and 
it is presumed to be a valid one. | 
Elements which Decrease the Binding Force of 
Precedents: 

According to famous jurists like Salmond, Hibbert, 
Roscoe Pound, Dicey and Keeton, following are the factors which 
decrease the binding force of precedents: 

4. Abrogated Decisions: 

A decision ceases to be binding if a statute as statutory 
rule inconsistent with it is subsequently enacted; or it is reversed 
or overruled by a higher court. In Young's case, the court of 
appeal accepted the new principle that it is not bound by its 
previous decision if it cannot ‘stand with’ a subsequent decision 0 
the House of Lords. 


2. Split Decision: | . 
When a decision is divided among the judges and thelr 


opinion is not unanimous, or majority opinion, then its binding 
force will be reduced. 
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Case: 

State Vs. Zulfuikar Ali Bhutto: In this case the decision 
was split as three judges said to acquit the former prime minister 
while four judges delivered and pronounced death sentence to 
him. 

3. Reversal or Affirmation on a Different Ground: 

The view of Jessel H. R. is that where the judgement of 
the lower court is affirmed or reversed on different grounds, it is 
deprived of all the authority. The true view is that a decision either 
affirmed or reversed on another point is deprived of any absolute 
binding force which it might otherwise have had, but it remains an 
authority which may be followed by a court that thinks the 
particular point to have been rightly decided. 

4. Inconsistency with the earlier Decisions of Higher Courts: 

A precedent losses it’s binding force if the court that 
decided it overlooked an inconsistent decision of a higher court. 
Such a decision is said to be inconsistent. 

5. Inconsistently Between Earlier Decision of Same Ranks 
Courts: 

A court is not bound by its own previous decisions that 
are in conflict with one another. The lower court may refuse to 
follow the later decision on the ground that it was arrived at per 
incunam. 

6. Ex-parte Decision: 

If the decision is declared in the absence of other party, it 
will never be upheld being one sided decision. Hence, it will not 
be presumed to be a forceful precedent. 

7. Decision badly Criticized: 


If some decision is severely criticized by lawyers, jurists, 
Students of law etc. then its binding value extinguishes (State Vs. 
Z. A. Bhutto S.C) | 
8. Precedent sub-Silentio: 


When a particular point involved in a decision is not taken 
notice of and is not fully argued by a counsel, then the precedent 
loses its binding force. Hence, such a rule is not an authority on 
the point which has not been argued and this point is said to pass 
Sub-silentio. 

In 1661, in a famous English case, the counsel said, “A 
hundred precedents sub-silentio are not material” and the judges 
agreed. 
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Case: 

K. Balkrishma Roa Vs. Haji Abdullah Sait: The Supreme 
Court held that binding force of a precedent does not depend on 
whether an argument was considered or not provided the point 
for which argument was advanced was actually decided by the 
Supreme Court. 

9. Ignorance of Statute: 

A precedent is not binding if it was rendered in ignorance 
of statute or rule having the force of a statute /e., delegated 
legislation. 

10. Erroneous Decisicn: 

Decisions may also err by being founded on wrong 
principles or by conflicting with fundamental princir'e of common 
law. Such a decision which is erroneous can be overruled by 
higher courts or statute and weakens the validity of a precedent. 
Case: 

London Transport Executive Vs. Betts: |It was held that 
House of Lords could disregard a prior decision of its own which 
conflicted with fundamental principles of common law. 

41. Decisions not followed for a Long Time: 

Though laps of time does not extinguish a precedent but it 
may destroy binding force of it if not followed by lower courts for a 
long time on the bases of justifiable reasons. 

42. Decision of Equally Divided Courts: 

Where an appellate court is equally divided, the practice 
is to dismiss the appeal and hoid that the decision appealed from 
is the correct decision. This problem does not arise nowadays as 
benches sit with uneven number of members. 

43. Decisions that Create Anarchy: 

Those decisions which create anarchy in a state or unrest 
among citizens are often replaced or annulled and decreases the 
binding force of that precedent. 

14. Decision based on Compromise: 

If both parties compromise outside the court and case is 
not fully argued in the court due to the compromise, then the 
binding value of that precedent is destroyed and decreased. 

45. Decision Reflecting Injustice: . 

if the decision is not based on justice, it will weaken the 

binding force of precedent. 
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16. Decisions Given in Haste by Summary Proceedings: 


If the decision is given by summary proceedings without 
giving full opportunity of arguing to parties, it will also reduce the 
binding force of a prece ent. | 
47. Decision Avoiding Hardship and Inconvenience: 


if the decision is given just to avoid inconvenience and 
hardship and has not reasoning, it also loses binding force of the 
precedent. 
18. Decision Based on Doubts: 

lf a decision reflects uncertainties and is doubtful, it will 
weaken the binding force of a precedent. 
19. Evasion of Procedure: 


lf while announcing the decision, the court superseded 
the very procedure of law, then the decision will have lesser 
binding force. 

20. Evasion of Established Rules and Practices: 

If the decision is based having suppression of established 
rule and practices of courts, it will also lessens the binding force 
of precedent. 

21. Difference of Opinion: 
If there is a difference of opinion regarding a decision, it 
destroys the binding force of precedent. 
22. Absence of Arguments: 
lf the decision lacks learned arguments and reasoning, it 
_ also reduces the binding force of a precedent. 
Conclusion: 


To conclude, the merits of precedent are more effective, 
fruitful and constructive than the demerits. Precedents 
supplement the very objects of the administration of justice and 
fulfil the needs and demands of changing society. According to 
Prof. Salmond, a judicial precedent in England has the authority 
of law, it is not merely evidence of law but is its source and the 
courts musi follow it when established 


We may further say that a precedent's life is in its binding 
force, if it is not binding, it is no more called a precedent, it is just 
considered to be ‘another decision of the court’. To increase the 
binding force of a precedent, the above mentioned factors must 
be taken into consideration. 
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Q. Define Custom. Explain with illustration various kinds 
of custom. 
(Annual 1995)(Annual 1999) (Supp. 2002) (Annual 2003) (Supp. 2003) 
= What are the essentials of a valid custom as a Source 
of law? (Annual 1996)(Supp. 1997)(Supp. 1999) 
(Annual 2000) (Supp. 2000)(Annua! 2001) 
CS Ans. 


CUSTOM AS A SOURCE OF LAW 


1. Introduction: 

Custom is a habitual practice or course of action that 
characteristically is repeated in like circumstances. It is a very 
significant source of law. It is the oldest form of law making. 
There was a time when the society was regulated by customary 
practices and which were the only source of law. Gradually, with 
the expansion of the society into modern state system, the 
requirements and priorities of the society changed and thus, new 
sources e.g.,_ legislation, precedents were developed. 
Nevertheless, custom still stands as an important source of law. 


2. Meaning of Custom: 
Term custom is derived from a Latin word “Custudo” 


which means ‘a usual practice’. 
3. Definition of Custom: 

Custom is an important source of law and it is desirable to 
define the same. 


(a) According to Salmond: 

“Custom is the embodiment of those. 
principles which have commended themselves to 
the national conscience as principles of justice 
and public utility.” 

(b) Halsbury: 
“A custom is a particular rule which has 
existed either actually or presumptively from time 
immemorial and has obtained the force of law ina 
particular locality, although contrary to or not 
consistent with the general common law of the 


realm”. 
(c) Judicial Committee of the Privy Council: 
“A rule which in a particular family or in a 
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particular district has from long usage obtained 
the force of law.” 


(d) Auston’s View: 
“Custom is a rule of conduct which the 


governed observe spontaneously and not in 
pursuance of law settled by a political superior.” 


4. Kinds of Custom: 
Custom is classified as follows: 


(i) Legal Customs 
(a) General 
(b) Local 
(c) Particular 
(ii) Conventional customs 


(ili) Customs and usages 

(iv) Custom and Prescription 
(i) Legal Custom: 

Legal custom is one whose legal authority is absolute. It 
possesses the force of law. The parties affected may agree to a 
legal custom or not but they are bound by the same. Legal 
customs are general, local or particular. 

(a) General Custom: General Customs are such as 
prevail throughout the country and become the law of that 
country, and their existence is to be determined by the Court. As 
applied to usages of trade and business, a general custom is one 
that is followed in all cases by all persons in the same business in 
the same territory, and which has been so long established that 
persons sought to be charged thereby and all others living in the 
vicinity, may be presumed to have known of it and to have acted 
upon it as they had occasion. 

(b) Local Custom: Local customs are such as prevail 
only in some particular district or locality, or in some city, county 
or town. . 

(c) Particular Customs: Particular customs are nearly 
the same, being such as affected only the inhabitants of some 
particular district. 

(ii) Conventional Custom: 

A conventional custom is one whose authority is 
conditional on its acceptance and incorporation in the argument 
between the parties to be bound by it. A conventional custom is 
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an established practice which is legally binding because it has 
been expressly or impliedly incorporated in a contract between 
the parties concerned. 

(iii) Usage: 

A usage or practice of the people, which by common 
adoption and acquiescence, and by long and unvarying habit, has 
become compulsory, and has acquired the force of a law with 
respect to the place or subject matter to which it relates. 

Usage and Custom Distinguished: 

“Usage” is a repetition of acts and differs from “custom” in 
that the latter is the law of a general rule which arises from such 
repetition, while there may be usage without custom, there cannot 
be a custom without a usage accompanying or preceding it. 

(iv) Prescription: 

When a thing is practiced for a long time, it gives rise toa 
rule of law known as custom, but if it gives rise to a right, it is 
called prescription. 

Custom and Prescription-Distinguished: 

Custom is based on long usage but prescription is based 
on lost grant and operates as a source of right. A custom must be 
reasonable and conform to justice, public policy and utility, but 
that is not necessary in the case of prescription. In short, 
prescription means the acquisition of a right or title by user or 
possession in the manner laid down by law. 

5. Requisites of a Valid Custom: 

The fact that courts do not enforce customs as such, but 
only enforce customs as satisfying certain tests which are 
imposed by the courts themselves, necessitates an examination 
of these tests. Thus, a custom must be: 


(a) Immemorial 

(b) Reasonable 

(Cc) Not conflicted with essential principles of law 
(d) Continuously observed 

(e) Peacefully enjoyed 


(f) Certain and Definite 

(g) Compulsorily observed 

(h) Universal and General 

(i) Not opposed to public policy 

(j) Not conflicted with statute law 
104 


Downloaded from Fountain of Knowledge Library: 


Dogar’s Unique Up-to-Date Noles “English Jurisprudence” [Questions- Answers] 
ee eee ener ee, —— 


(k) Consistent to each other 
(I) Observed as a right 

(m) | Observed openly 

(n) Opinio necessitatis 

(a) immemorial Antiquity: 

There must be immemorial antiquity. It must have existed 
for long a time that, ‘time whereof the memory of man runneth not 
to the contrary’. According to Littieton: “No custom is to be 
allowed but such custcm as hath been used by little of 
prescription, that is to say, from time out of mind.” 

(b) Reasonability: 

A custom must be reasdnable io ascertain the 
reasonableness of a custom. It must be traced back to the time of 
its origin. The unreasonableness of a custom must be so great 
that its enforcement results in greater harm than if there were no 
custom at alli. 

(c) Not conflicted with Essential Legal Principle: 

Where the courts find a custom in existence, which either 
‘by aberration or by change in law, since its origin, not merely 
differs from but directly conflicts with an essential legal principle. 
These have power in modern communities to put an end to the 
custom. 

(d) Peaceful Enjoyment: 

The enjoyment of a custom must be a peaceable one. If 
that is not so, consent is presumed to be wanting in it. 
(e) Continuous Observance: 

Only that custom is valid which has been continuously 
observed without any interruption from.time immemorial. If a 
custom has not been followed continuously and uninterruptedly 
for a long time, the presumption is that it never existed at all. 

(f) Certain and Definite: 

A custom must be certain and definite. In one case, a 
customary easement was claimed to cast on the hands of 

Neighbours the shadow of ovérhanging trees. It was held to be 
Vague and un-definite on the ground that the shadow of 
overhanging trees was a changing occurrence. 
(g) Compulsory Observance: 


A custom is valid if its observance is compulsory. An 
optional observance is ineffective. It is the duty of the court to 


ee 
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Satisfy itself that the custom is observed by all concerned and not 
by anyone who pleases to do so. 
(h) Universality: 

The custom must be general or universal. According to 
Carter: “custom is effectual only when it is universal or nearly so. 
In the absence of unanimity of opinion, custom becomes 
powerless, or rather does not exist.” 

(i) Not Opposed to Public Policy: 

A valid custom must not be opposed to public policy or 
the principle of morality. 
(j) Not Conflicted with Statute Law: 

A valid custom must not conflict with the statute law of the 
country. According to Coke: “No custom or prescription can take 
away the force of an Act of Parliament.” A state can abrogate a 
custom and not vice versa. 

(k) Consistency with Each Other: 

Customs must be consistent with each other; one custom 
cannot be set up in opposition to another. For if both are really 
customs then both are of equal antiquity, and both established by 
mutual consent, which to say of contradictory custom is absurd. 


(1) Must be Observed as a Right: 

A custom must be enjoyed as of right; nee vi nec clam 
nee precario; without force, or stealth or with licence. As 
Blackstone observes, “as customs their origin to common 
consent, their being immemorially disputed, either at law or 
otherwise is a proof that such consent is wanting.” 

(m) Must be Followed Openly: 

The custom must have been followed openly, and without 

the permission of those adversely affected by the custom being 


regarded as necessary. 


(n) Opinio Necessitatis: 
A custom must be supported by opinio necessitatis; the 


public which is affected by the usage must regard it as obligatory, 
not as merely facultative. | 
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Q. Compare the legislation with Precedent and Custom. 
In what respect legislation is superior to precedent? © 
(A1995) (S1995) (A1999) (A2000) (S2001) (A2002) 


COMPARISON OF LEGISLATION WITH 
PRECEDENT AND CUSTOM 


Under the following heads we can make a comparison of 
Legislation and Precedent. 

1. Abrogativeness: 

Legislation is not only constitutive but also abrogative, but 
precedent is merely constitutive. Legislation is not only a source 
of new law but also the most effective instrument of abolishing the 
existing laws. | 
2. Division of Labour: 

Legislation is based on the principle of division of labour. 
The legislative and judicial functions are separated and 
consequently both of them are done better by different organs. 
Legislative attends to the work of legislation and judiciary attends 
to the work of interpretation and applying the law. In case of 
precedent the functions of legislation and interpretation are 
combined. 

3. Natural Justice: 

Legislation satisfies the requirement of natural justice that 
laws shall be known before they are enforced. Law is declared in 
the form of legislation and the same is later on enforced by the 
courts. Law is formally declared to the people and if after that 
they dare to violate the same, they are punished. However, that is 
not the case with precedent. It is created and declared in the very 
act of applying and enforcing it. There is not any formal 
declaration of precedent. It is applied as soon as it is made. It 
operates respectively and applies to facts which are prior in date 
to law itself. . 


4. Law-making in Anticipation: 


Legislation makes rules for cases that have not yet risen 
but precedent must wait until the actual concrete incident comes 
before the courts for decision. 


5. Dependency: 
Precedent is dependent on the accidental course of 


litigation but legislation is independent of it. 
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6. Form: 

Legislation is superior in form. It is brief, clear, easily 
accessible and knowable. Case-law is buried from sight and 
knowledge in the huge and daily growing mass of the records of 
litigation. As rightly remarked by a jurist,” case-law is gold in the 
mine, a few grains in the precious metal to the tons of useless 
metal, while statute law is coin of the realm ready for immediate 
use.” 

7. Formalities: 

Legislation is formal and express declaration of new rules 
by the legislative body of state. Whereas precedents are creation 
of law by recognition and application of new rules of courts. 

8. Sources: 

Laws are derived from supreme authority/legislature and 
called statutes but precedents, which are called judge-made law, 
are judicial decisions. F 
9. Collection Wisdom: 

Legislation is referred as the collective wisdom of the 
nation but precedents are the outcome of the wisdom of a few 


learned judges. 


10. Reliability: | 
Some scholars regard the precedent as more reliable 


than all other sources especially legislation. According to Dicey: 
“The morality of courts is higher than the morality of the 
politicians.” Politicians are always swayed by popular passions 
and are liable to make bad laws. On the other hand judges decide 
cases in a calm atmosphere and can afford to hold the scales 


even between the contending parties. 


41. Generality: , 
Legislation is expresse 
particular and limited in form. 


12. Effect: 

Legislation has 
most of the cases precedent has retrospe 
13. Codification: 

Statutes are in codified form which implies collection, 
compilation, methodical arrangement, systematization and 
reduction to coherent from the whole body of law on any 
particular branch of it so as to present it in the form of a 
systematic clear and precise statement of general principles and 
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rules. Precedents are not in such a form. 
44. Repeal or Annulment: 

A law which comes out of and made through legislation 
cannot be repealed or annulled by any other institution of the 
country but precedents are sometimes overridden by other 
precedents. 

15. Rigidity: 

According to Salmond case-law enjoys greater flexibility 
than statute law. Statute law suffers from the defect of rigidity. 
Courts are bound by the letters of law and are not allowed to 
ignore the same. In the case of precedent analogical extension is 
allowed. It is true that legislation as an instrument of reform is 
necessary but it cannot be denied. Precedent has its own 
importance as a constitutive element in the making of law 
although it cannot abrogate law. In the case of England, the 
courts of equity played an important part in mitigating rigour of 
common law by means of precedents. 

46. Element of Uncertainty and Ambiguity: 

Codification sometimes creates ambiguities — in 
understanding and interpreting the law. The benefit of which is 
sometimes obtained. wrongfully. But precedents, being fully 
reasoned, are certain and comprehensively interpreted. As stated 
by Amos, Law does not become more uncertain when it is based 
on precedents than when it is founded on enacted law. 

17. Indispensility: 

Legislation is indispensible instrument, not indeed of legal 
growth but of legal reform. On the other hand precedents need 
not be absolutely strict. Its operation is irreversible. 

18. Interpretation: 

In interpreting and applying statutes the courts are 
concemed with works and their specific meanings but in 
interpreting case law, judges deal with ideas and principles and 
their true reasonable contents. 

Final Analysis: 

It is submitted that in the present age, both precedents 
and legislation are equally important and one cannot attain its end 
without the other. The aim of the law is the protection and the 
Progress of society and individual. For a planned progress 
legislation is necessary. To interpret it and to apply it and to adopt 
it to a particular case, case-law is equally necessary. Both 
se a cr ea gee 
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oh seal and precedents contribute equally to the development 
Legislation and Custom: 
(i) Theory and Practice: 
As regards legislation and customary law, legislation 
grows out of theory but customary law grows out of practice. 
(ii) De Jure and De Facto: 
The existence of legislation is essentially de jure, the 
existence of customary law is essentially de facto. 
(iii) Development: 

Legislation is the latest development of 4aw-making 
tendency, customary law is the lowest form of legislation. 
(iv) Mark of Society: 

Legislation is the mark of advanced society and a mature 
legal system. Customary law is the mark of primitive society and 
an undeveloped legal system. 

(v) Relationship: 

‘Legislation expresses a relationship between men and 
the state but customary law expresses the relationship between 
man and man. 

(vi) Form: 

Legislation is complete, precise and easily accessible, but 
the same cannot be said about customary law. 

(vii) Jus Scriptum: 

Legislation is jus scriptum but customary law is jus non 
scriptum. 


(viii) Source: 
Legislation is the result of a deliberate positive process 


but customary law is the outcome of necessity, utility and 

imitation. 

(ix) Origin: 

Legislation has its origin in the’ law-making will of the 
state, Customary law has its source in the course of constant 
observance and conduct of people. 

(x) Repeal: 

To repeal a statute, it is merely necessary to pass another 
one, avoiding it. To repeal a custom by desuetude is a long and 
extremely uncertain business. It is always much more convenient 

_ to repeal a custom by statute. 
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(xi) Interpretation: 

The term interpretation is associated with legislation 
because custom requires no interpretation. 
(xii) Formation: 

Legislation, stripped of all divine association, is really 
convention. Custom requires many years to form. 
(xiii) Concept of State: 

Without the existence of state there is no concept of 
legislation. In other words legislation is not possible without state. 
But customary law exists and operates even in a stateless 
society. 

(xvi) Binding Force: 

Binding force of legislation is absolute and judges are 
bound to decide a case in accordance with the law. But 
customary law, though have binding force yet not as much as 
legislation. Judges are not as much bound to act in pursuance of ° 
customary law, as legislation. 

Final Analysis: 

As pertinently stated by Keeton: “In early times, legislation 
either defined or supplemented custom, today the relative 
positions of custom and legislation have been reversed. Statute 
law is the principal source of modern law; custom only persists 
where legislation has as yet not penetrated. It is quickly made, 
definite, easy of access, and easy to prove. However, since the 
development of representative institutions, it may be regarded as 
the closest approximation to the general will that can be secured.” 


SPARAAAAAAAARRAIEK IN 
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Q. Define Legal Rights and explain the essential 
characteristics of legal rights. (Annual 2004) 

dl What is legal right? What are the various kinds of 
legal rights? (Supp. 2002) 


Cas 


LEGAL RIGHTS 


1. Introduction: 


The law consists of certain types of rules of regulating 
human conduct, which provides and sometimes define the rights 
and duties of subjects. Likewise, the administration of justice is 
concemed with enforcing such rights and duties. In this regard, 
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the conception of legal right is accordingly one of fundamental 

significances in legal theory. Therefore, without analyzing ang 

distinguishing the various applications and classifications of these 
' rights the understanding and the study of jurisprudence is never 

complete. 

2. Meanings of Right: 

“Right” is the term of old English which has more than one 
connotations. It means “just, morally or socially correct’, “true, 
Suitable, preferable”. Legally “right” signifies to “legal or moral 
entitlement”. [Oxford] 

Following are the equivalent terms to “right” 


French = “Droit” 
Latin = Jus" 
German = “Recht” 


All these terms suffer an ambiguity. On the one hand 
these terms mean “Law’, considered as the foundation of all 
rights. On the other hand, they serve to point out a right; that is, a 
power, privilege, faculty or demand, inherent in one person, and 
incident upon another. In the latter significance these terms are 
the correlative of “duty” or “obligation”. In the former sense these 
may be considered as opposed to wrong, injustice, or the 


absence of law. 
3. Important Definitions of “Right”: 

In common parlance right may be defined as “power’, 
“privileges”, “faculty” or “demand”, inherent in one person and 
incident upon another. By giving to this term a juristic content this 
term means “a capacity residing in one man of controlling, with 
the assent and assistance of the state, the actions of others.” 
Followings are some of the important definitions of “right” put by 


pre-eminent jurists: 
(a) Hibbert: 
“One person's capacity of obliging others 
to do or forbear by means not of his own strength 
but by the strength of a third party. If such third 
party is God the right is Divine. If such third party 
is public generally acting through opinion, the right 
is moral. If such third party is the state acting 
directly or indirectly, the right is moral.” 


(b) Salmond: 
“A right is an interest recognized and 
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protected by a rule of right. It is an interest, 
respect for which is a duty, and disregard of which 
is a wrong.” 

(c) Austin: 


“A person in whose favour or to whose 
benefits the command ensures is said to be 
invested with a right.” Again, “A party has a right 
when another or others are bound or obliged by 
the law to do or forbear towards or in respect of 
him.” 

4. Concepts Closely Related to “Right”: 

As it has been discussed earlier that in one sense right is 
the correlative of “duty” or “obligation” and on the other hand it 
may be considered as opposed to “wrong”, “injustice” or “the 
absence of law’. However, Salmond has expressed them to be 
closely connected with the concept of right. 

(i) Wrongs: Salmond maintains that “a wrong is an act 
contrary to the rule of rights and justice.” In its true and primary 
sense it is synonymous with injury. It may consist of either moral 
(natural) wrong or legal wrong. An act which is morally or 
naturally wrong, /.e., opposed to the rule of natural justice, is a 
moral or natural wrong. A legal wrong, on the other hand, is one 
which violates law and is contrary to the rule of natural justice. A 
legal wrong is authoritatively recognised by a rule of law to be 
wrong for the purpose of administration of justice. 

(ii) Duty: According to Salmond “a duty is an obligatory 
act; it is an act the opposite of which would be a wrong. Duties 
and wrongs aré co-relative. The commission of a wrong is the 
breach of a duty, and the performance of a duty is the avoidance 
of a wrong. There can be no wrong without a corresponding duty 
or duty without a corresponding right, any more than there can be 
a husband without a wife, or a father without a child...... there 
can be no duty unless there is someone whom it is claimed: and 
there can be no wrong unless there is someone whose right has 
been violated.” __ 

5. Characteristics/Essentials of a Legal Right: 

According to Salmond, every legal right has five essential 
elements: 

(i) Subject/Owner of Right: The first essential element is 
that there must be a person who is the owner of the right. He is 
sometimes described as the person of inherence. 
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(ii) Subject of Duty: A legal right occurs against another 
person or persons who are under a corresponding duty to respect 
that right. Such a person is called the person of incidence or the 
subject of the duty. If A has a particular right against B, A is the 
person of inherence and B the subject of incidence. 

(iii) Content/Substance of Right: Another essential 
element of a legal right is its content or substance. It may be an 
act which the subject of incidence is bound to do or it may be a 
forbearance on his part. 

(iv) Object of Right: Another essential is that there must 
be something over which the right is exercised. This may also be 
called the subject-matter of the right. 

(v) Title to the Right: There must be a title in the owner, 
i.e., certain facts or events by reason of which the right has 
become vested in the owner. 


Illustration: 
X inherits a village from Y, X in the subject of the right. 


The village is the object of right. The people in general are the 
subject of the duty, the fact of inheritance constitutes X’s title to 
the village, and lastly, the content of the right is that the people in 
general are bound not to interfere in X's possession and 


enjoyment of the village. 


Q. Discuss the classification of legal rights in a wider 
sense as explained by John Salmond. 


. CLASSIFICATIONS OF LEGAL RIGHTS 


According to various jurists and law dictionaries, legal 
rights are classified as follows: 


Rights 
Classification in a Classification with Constitutional General 
wider sense regard to the rights Classification 
object of right 


4. Classification in a Wider Sense: 
Legal right, in a wider sense, means any advantage 0! 
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benefit, interest, power, liberty or immunity conferred on a person 
by law, with or without any duty being imposed in this respect on 
another. Salmond and Hohfold classify the rights in a wider sense 
as follows: 


(i) Rights as Interests: As regards the rights in a strict 
sense, there are legally protected interests corresponding to legal 
duties imposed upon others. 

(ii) Rights as Liberties: The legal liberties of a person 
are the benefits. which he derives from the absence of legal duties 
imposed upon him. Those are the things which he can do without 
being prevented by law. A person has a right whatever he 
pleases with himself but he has no right or liberty to interfere with 
others. He may have a right to express his opinions on public 
affairs but he has no right to publish a defamatory or seditious 
libel. 

(iii) Rights as Powers: According to Salmond power is 
“an ability conferred upon a person by law and determined by his 
own will, to determine the rights, duties and liabilities or other 
legal relations of himself or of others”. Powers are either public or 
private. Public powers are vested in an organ of the state such as 
legislative, judicial, and executive. Private powers, better called 
Capacity, vest in individuals and are to be exercised in respect of 
their own purposes, e.g., capacity to make a contract or sale etc. 

(iv) Immunities: According to Hohfold, an immunity is an 
exemption from having a legal relation changed by another. 
Immunity prevents others from exercising power over the person 
immuned. Thus, a foreign sovereign enjoys immunity from legal 
proceedings in our Courts. We cannot institute legal pn 
against a foreign ssbb 
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Q. Explain the classification of Rights according to their 
. Objects. 


TS Ans. 


CLASSIFICATION OF RIGHTS ACCORDING 
TO THEIR OBJECTS 


Salmond refers to seven kinds ef rights by reference to 
their objects. 


(i) Rights over Material Things: These are the most 
important legal nights in respect of their number and variety. 
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Example are my right to own my car, my land, my house, my 
furniture, etc. 

; (ii) Rights over Immaterial Things: These are rights 
over immaterial property and examples of such rights are patent 
rights, copyrights, trade-marks and commercial goodwill. 

(iii) Rights in Respect of one’s Own Things: | have a 
right not to be killed and the object of this right is my life. | have a 
right not to be physically injured or assaulted and the object of 
this right is my bodily health and integrity. 

(iv) Rights in Respect of other’s Rights: A right may | 
have another right as its subject-matter. When by a contract for 
sale, the buyer acquires a right to the right of ownership over the 
object of sale, a right is created in respect of other rights. 

(v) Rights in Respect of Domestic Relations: Every 
person has an interest and a right in the society, affections and 
security of his wife and children. No person is to be allowed to 
seduce his wife or daughter or take away his child or interfere 
with his life in any way. 

(vi) Rights of Reputation: By reputation we mean the 
good opinion that other persons have about a person. A person 
has as much interest in his reputation as in the money in his 
pockets. A person has a right not to be libelled. Such a right has 
obtained legal recognition and protection. 

(vii) Rights to Service: These rights are created by a 
contract between master and servant, physician and patient and 
employer and workman. In these cases the object of right is the 
skill, knowledge, strength, time, etc., of the person bound. If a 
physician is hired, the hirer gets a right to the use and benefit of 
his skill and knowledge. 

Constitutional Rights: 

According to Blackstone, there is another classification of 
rights, with respect to the constitution of civil society. Thus, 
according to him the constitutional rights of persons are divided 
as follows: 

(i) Rights in Person's Natural Capacity: 

Blackstone, firstly, classifies the constitutional rights into 
the rights of persons in their natural capacity which is further 
divided into following twé’sorts, absolute and relative. 

(a) Absolute Rights: Absolute rights are those which 
appertain and belong to certain men merely as individuals Of 
a ee 
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single persons. 


(b) Relative Rights: Relative are those rights which are 
incident to persons as members of Society, and standing in 
various relations to them. 

(ii) Natural Rights: 


Natural rights are those which grow out of the nature of 
man and depend upon personality, as distinguished from such as 
are created by law and depend upon civilized society. They are 
those which are plainly assured by natural law, or those which, by 
fair deduction from the present physical, moral, social and 
religious characteristics of man, he must be invested with and 
which he ought to have realized for him in a jural society, in order 
to fulfil the ends to which his nature calls him. Such are the right 
of life, liberty, privacy, and good reputation. 

(iii) Civil Rights: 

Civil rights are such as belong to every citizen of state or 
country, or in a wider sense, to all its inhabitants and are not 
connected with the organization or administration of government. 
They include the rights of property, marriage, equal protection of 
the laws, freedom of contracts, trial by jury, etc. As otherwise 
defined, civil rights are rights appertaining to a person by virtue of 
his citizenship in a state or community. The term “Civil rights” may 
also refer, in its very general sense, to rights capable of being 
enforced or addressed, in a civil action. A glaring example of 
these rights is the thirteenth and fourteenth amendments to the 
constitution of United States and various Acts of the Congress 
made in pursuance thereof, e.g., Civil Rights Act. Such rights may 
be broadly classified as follows: 


(a) Fundamental Rights: Fundamental rights are those 
which have their source, and are explicitly or implicitly guaranteed 
in the Federal Constitutions. The Constitution of Pakistan, 1973 
has guaranteed certain fundamental rights to the citizen of 
Pakistan, such as, the rights to life, liberty, freedom, equality, 
religion, education etc. Fundamental rights are further divided into 
two classes,— civil liberties and personal securities. , 


(A) Civil Liberties: These are personal natural 
rights guaranteed and protected by constitution; e.g., freedom of 
speech, press, freedom from discrimination, etc. This is, in fact a 
body of law dealing with natural liberties, shown of excesses 
Which invade equal rights’ of others. Constitutionally, they are 
restraints on government. 
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7 (B) Personal Securities: This is a term of rather 
vague import, but generally it may be said to mean the right of 
personal security, comprising thoS® of life, limb, body, health 
reputation, and the rights of personal liberty. | 

(b) Primary and Sanctioning Civil Rights: Civil rights 
are further classified into primary and sanctioning rights. A 
sanctioning right is one which arises out of the violation of an 
other right. All other rights are primary rights. For example, if A 
enters into a valid contract with B, the right of A to have the 
contract fulfilled is the primary right. If the contract is broken, his 
right to damages for the breach is a sanctioning right. 

(c) Jus Personarum: It is, simply, a right of person. 
Those rights which, in the civil law, belong to persons as such, or 
in their different characters and relations; as parents and children, 

_ masters and servants. 
(iv) Political Rights: 

This class of constitutional rights consist in the power to 
participate, directly or indirectly, in the establishment or 
administration of government, such as the right of citizenship, that 
of suffrage, the right to hold public office, and the right of petition. 

ADAAAAAAAIAAAAAAIASAD: 


inds of right. 


Q. Define legal rights & discuss any four kin 
(1996A) 


Explain the kinds of legal rights as classified by 
(1997S)(1999S) 


Salmond. 
r Explain with illustrations the objects of legal Rights. 
(1999A) 
r Define legal right? Explain fully the following kinds of 
legal rights. . 
(a) Primary and sanctioning 
(b) Rights in re-propria and Right in re-aliena 
(c) Right in rem and right in personam 
(2001A) 
a Define legal rights. Also explain the following: 
(a) Positive and Negative Rights 
(b) Real and Personal Rights 
(c) Vested and Contingent Rights 
, (2002A) 
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KINGS OF LEGAL RIGHTS 


1. Perfect and Imperfect Rights: 


Legal rights have been variously classified. According to 
Salmond, a perfect right is one which corresponds to a perfect 
duty. A perfect duty is one which is not merely recognized by law 
but also enforced by law. In all fully developed legal systems, 
there are rights and duties which, though recognized by law, are 
not of perfect nature. Those rights are called imperfect rights. 
Examples of imperfect rights are the claims barred by the lapse of 
time, claims.which cannot be enforced on account of the absence 
of some special form of legal proof, claims against foreign states 
or sovereigns, claims which cannot be enforced as they do not lie 
within the local limits of the jurisdiction of the court, debts due to 
an executor from the estate which he administers. 

2. Positive and Negative Rights: 


According to Salmond, a positive right corresponds to a 
positive duty and entitles its owner to have something done for 
him without the performance of which his enjoyment of the right is 
imperfect and incomplete. Negative rights have negative duties 
corresponding to them and enjoyment is complete unless 
interference takes place. The majority of negative rights are 
against all the world. 

My right to the performance of a contract of service is a 
Positive one. If another person owes some money to me, my right 
to the money in the pocket of that person is a positive one. If | 
have some money in my pocket, my right to it is a negative right. 
The right of a first possessor to quit enjoyment is a negative one. 
It corresponds to the negative duty of all others not to interfere. 

3. Real and Personal Rights: 


According to Salmond, a real right corresponds to a duty 
imposed upon persons in general. A personal right corresponds 
to a duty imposed upon determinate individuals. A real right is 
available against the whole world. A personal nght is available 
only against a particular person. My right to the possession and 
use of money in my purse is a real right. However, my right to 
receive money from a person who owes me is a personal right. | 
have a real right against everyone not to be deprived of my liberty 
or reputation. | have a’ personal right to receive compensation 
from any individual who in any way harms me. | have a real right 
to use and occupy my house but | have a personal right to get 
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accommodation in some hotel. 


It is to be observed that real rights are rights in rem but 
personal rights are rights in personam. Real rights are always 
negative rights but personal rights are generally positive rights. A 
real right is protected against the whole world but a personal right 
prevails against a determinate person or persons. 

4. Right in rem and Right in Personam: 

These terms are derived from the Roman terms “action” 
in “rem” and “actio in personam”. In this significance, literally 
‘interpreted, jus in rem means a right against or in respect of a 
thing. Jus in personam means a right against or in respect of a 
person. A right in rem is available against the whole world but a 
right in personam is available against a particular individual only. 
Examples of right in rem are rights of ownership and possession. | 
On the other hand the example of right in personam are the rights 
-created under a contract. Similarly, the right of a creditor against 
a debtor is a right in personam. Rights in rem are almost 
negative. Those are rights to be left alone. Rights in personam 
are usually positive and negative in exceptional cases. This is so 
in the case of sale of goodwill when the seller promises not to set 
up a rival business within a particular locality and for a specific 
period. The right of a purchaser is both negative and in 
personam. 

5. Primary and Secondary Rights: 

Rights may also be described as either primary or 
secondary rights. Primary rights are those which can be created 
without reference to rights already existing. Primary rights which 
are also called antecedent rights are those which are 
independent of a wrong having been committed. They exist for 
their own sake. They are antecedent to the wrongful act or 
omission. Examples of primary rights are the rights of reputation, 
the right in respect of one’s own person, the right of the owner or 
a guardian, etc. On the other hand secondary rights can only 
arise for the purpose of protecting or enforcing primary rights. 
These are a part of the machinery provided by the state for the 
redress of injury done to primary rights. Their necessity arises out 
of the fact that primary rights are very often violated by persons. 
These are also sometimes referred as remedial rights only but it 
is not correct because secondary rights are not only remedial but 


also protective. 
(i) Preventive Secondary Rights: 
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Preventive or protective secondary rights exist in order to 
prevent the infringement or loss of primary rights. They may be 
divided into two following kinds: 

(a) Judicial Preventive Secondary Rights: Preventive 
secondary rights are judicial when they require the assistance of 
a court of law for their enforcement. 

(b) Extra-judicial Preventive Secondary Rights: 
Preventive secondary rights are extra-judicial when they are 
capable of being exercised by the party himself. 

(ii) Remedial/Reparative Secondary Rights: 

Remedial secondary rights arise only aiter the violation of 
person's primary rights and provide redress. They are also 
classified as follows: 

(a) Rights of Restitution: Remedial secondary rights 
which entitle the person injured to be replaced in his original 
position are called rights of restitution or restoration. 

(b} Rights of Enforcement: Rightss of enforcement are 
those which entitle the person injured to the performance of an 
act by the person bound. 

(c) Rights of Satisfaction: When the party bound by an 
agreement is incapable of performance thereof and if its 
compensation is receivable then the injured person is satisfied 
through compensation in lieu of performance of the other party. 
This type of secondary remedial right is called right of 
satisfaction. 

(d) Judicial or Extra-judicial Remedial Rights: Like 
preventive secondary right a remedial secondary right may also 
either be judicial or extra-judicial j.e., with the assistance of court 
or without the assistance of Court. 


6. Proprietary and Personal Rights: 


Proprietary rights are those which can be measured in 
terms of money or have an economic value, such as land, patent 
rights, debts due, etc. Personal rights are those which contribute 
to a person's honour cr well-being, such as personal liberty, 
reputation etc. Proprietary and personal rights, in common 
parlance, are termed as estate and status. The test of proprietary 
tight is not whether it is material or alienable but whether it can be 
converted into money. Thus, a person's estate consists even of 
his liberty, powers and immunities which are either valuable in 
themselves or are accessory to come valuable rights. A landlord's 
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right of re-entry is as much proprietary as his right to the rent. 


7. Inheritable and Uninheritable Rights: 

A right is inheritable if it survives its owner. It is 
uninheritable if it dies with him. Proprietary rights are Inheritable 
but personal rights are uninheritable. The heirs of a proprietary 
Owner become owners after his death. In the case of personal 
rights, they die with the owner and cannot be inherited. 


8. Rights in Re proprio and in re aliena: 

A right in re propria is a right which the possessor can 
exercise without any interference from another. A right in. re 
alienia is a right which a person possesses with respect to the 
property owned by another. For example, my ownership of my 
land is a right in re propna but the access which | have to this 
land through the adjoining land of another is a right in re aliena, 
which is also called easement and servitude. Thus, in this 
illustration the right to access to the other land (e.g., right of way) 
is a dominant right. A dominant right is an encumbrance over the 
servient tenement. . 

(a) Encumbrance: According to Salmond an 
encumbrance is a right which limits or derogates from some more 
general right belonging to some other person in respect of the 
same subject-matter. Encumbrances have been divided into four 


classes. 

(i) Leases 

(ii) Servitudes 

(iii) Securities 

(iv) Trusts 
9. Principal and Accessory Rights: 

A right is capable of being affected, adversely or 
beneficially, by the existence of other rights. A right is adversely 
affected when it is limited or qualified by a right vested in some 
other person. Such a right is called a servient right. On the other 
hand, a right is beneficial when one has added to it a 
supplementary right vested in the same owner, such as 
easements. The right so augmented is called the principal right: 
the right so appurtenant to it is called the accessory right. 


Illustration: | 
The owner of land X has right of way over the land Y. X is 


the dominant and Y the servient tenement. The owner of X has 
not only the absolute right to enjoy the fruits of X but also the 
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additional right of passage over Y. This additionally accrued right 
with respect to X is called an accessory right of X and the burden 
placed on Y is called the principal right imposed upon Y. 

40. Legal and Equitable Rights: 

Legal rights are those rights as were recognised by the 
Courts of Common Law. Equitable rights, on the other hand, are 
those as were recognised solely in the courts of Chancery. The 
administration of law and equity by separate courts, though done 
away with by the Judicature Acts of 1873 and 1875, consistent 
rules are now in force by abolishing those rules of common law 
which were in conflict with the rules of equity. 

41. Public and Private Rights: . 
A public right is possessed by every member of the 
public. When one of the persons connected with rights is the state 
and the other is a pnvate person, the right is called a public right. 
A private right is concerned only with individuals. Both the parties 
connected with this right are private persons. Private rights are of 
an infinite variety and are enjoyed by individuals who happen to 
own certain property, who hold a certain office, who enter into a 
contract, etc. 
42. Vested and Contingent Rights: 

A vested right is a right in respect of which all events 
necessary to vest it completely in the owner have happened. No 
other condition remains to be satisfied. In the case of a contingent 
right, only some of the events necessary to vest the right in the 
contingent owner have happened. If a valid deed of transfer is 
executed by A in favour of B, B acquires a vested right. All 
formalities are complete and nothing remains to be done. 
However, if a property is given to a person on the condition that 
he will be entitled to take possession of it only if he attains the 
age of 21, the right acquired is a contingent right. The right fails if 
the person dies before he attains the age of 21. : 

According to Paton: “When all the investitive facts which 
are necessary to create the right have occurred, the right is 
vested: when part of the investitive facts have occurred, the right 
is contingent until the happening of all the facts on which the title 
depends.” 

43. Servient and Dominant Rights: 

A servient right is one which is subject to an 

encumbrance. The encumbrance which derogates from it may be 
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contrasted as dominant. The land for the beneficial enjoyment of 
which the right exists is called the dominant heritage and the 
Owner or occupier thereof is called the dominant owner. The land 
on which the liability is imposed is called the servient heritage and 
the owner or the occupier is called the servient owner. X as the 
owner of a certain house has a right of way over the land of Y, his 
neighbour, or has the right of maintaining eaves for the discharge 
of water from his roof on to Y’s grounds. The house of X is the 
dominant heritage and X is the dominant owner. The house of Y 
is the servient heritage and Y is the servient owner. 

14. Municipal and International Rights: 

Municipal rights are conferred by the law of a country. 
International rights are conferred by international law. All 
municipal rights are enjoyed by the individuals living in a country. 
The subjects of international rights are the persons recognized as 
such by international law. There is no unanimity of opinion as to 
who are the international persons recognized by international law. 
According to one view, only the states are the Subject of 
international law. According to another view, individuals are also 
the subject of international law. ; 

15. Rights at Rest and Rights in Motion: 

This classification of rights has been given by Holland. 
According to him, when a right is stated with reference to its ‘orbit’ 
and its ‘infringement’, it is a right at rest. The meaning of the term 
‘orbit’ is the sum or the extent of the advantages conferred by the -° 
enjoyment of the rights. The term ‘infringement’ means an act 
which interferes with the enjoyment of those advantages. Causes 
by which rights are either connected or disconnected with 
persons are discussed under rights in motion. Hibbert points out 

’ that this classification leaves no place for the treatment of 
absolute duties. He suggests the substitution of the term ‘duty’ for 


the term ‘right’. 
16. Jus ad rem and jus in re: 

Jus ad rem is a term of civil law, meaning “a right to a 
thing”, that is a nght exercisable by one person over a particular 
article of property in virtue of a contract or obligation incurred by 
another person in respect to it, and which is enforceable only 
against or through such other person. If | sell my house to K, K 
acquires a right against me to have the house transferred to 
himself. The right of K is said to be jus ad rem. It is, thus, 
distinguished from jus in re, which is a complete and absolute 
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dominion over a thing available against all persons. The 
disposition of writers is to use the term “jus ad rem” as descriptive 
of a right without possession and “jus in re” a descriptive of a right 
accompanied by possession. Or in somewhat wider sense, the 
former denotes an inchoate or incomplete right to a thing; the 
latter, a complete and perfect right to a thing. 

17. Jus Commune and Jus Singulare: 

Jus commune is a term of civil law which means common 
right. This is a common and natural rule of right as opposed to jus 
singulare which is a particular or individual rule of right and 
established for some special reason. 

18. Jus Futurum: 

This is also a term of civil law which means a future right, 
an inchoate, incipient, or expectant right, not yet fully vested. It 
may either be “jus deletum” or “jus nondum deletum.” 

(i) Jus deletum: When the subsequent acquisition or 
vesting of jus futurum depends merely on the will of the person in 
whom it is to vest it is jus deletum. 

(ii) Jus nondum deletum: When jus futurum depends on 
the future occurrence or other circumstances or conditions, it is 
jus nondum deletum. 

19. Jus merum (mere right): 

This is mere or bare right. In the law of estate, this is 
mere right of property in land. A right of a proprietor, but without 
possession or even the right of possession. This is abstract right 
of property. 

20. Conditional Rights: 

These are rights to something to a condition, e.g., parent 
has right to chastise child on condition that the punishment is 
reasonable. 

21. Correlative Rights: 

This term refers to doctrine which is applied to owners of 
land and their rights to use of their land with respect to rights of 
adjoining or lower riparian land owners in water or oil. 

22. Exclusive Right: 


Exclusive right is one which only the grantee thereof can 
exercise, and from which all others are prohibited or shut out. 


Exclusive Right to Sell: 


ae eee ee 
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An “exclusive right to sell” agreement listing real property 
ie Sale prohibits the owner from selling his property either by 
self or through another broker without liability while the 
property is listed with the original broker. 
23. Riparian or Water Rights: 

Term is generally defined as the right which every person 
through whose land a natural water-course runs has to benefit of 
stream as it passes through his land for all useful purposes to 
which it may be applied. Such rights include those such as 
hunting, fishing, boating, sailing, irrigating, and growing and 
harvesting wild rice, which rights extend over lakes and water- 
lands. 

24. Human Rights and Constitutional Rights: 

The term “human rights” is of international significance 
which is used in the U.N. Declaration of Human Rights 1948. on 
the other hand, constitutional rights, sometimes referred as 
fundamental rights, are of national importance. These rights are 

_ guaranteed under the constitution of a country. 
25. Rights with Respect to the External Objects of 
Property: 

With respect to the ownership of external objects of 
property, right may be classed as absolute and qualified. 

(i) Absolute Rights: An absolute right gives to the 
person in whom it inheres the uncontrolled dominion over the 
object at all times and for all purposes. — 

(ii) Qualified Rights: A qualified right gives the 
a right to the object for certain purposes or under 

umstances only. Such is the right of a bailee to recover 
been unlawfully taken from him by a 


possessor 


certain circ 
the article bailed when it has 
stranger. 
RADAR AAAI 


Q. Explain the idea of ownership and give an account of 
its essentials. . 
CSAs. 
OWNERSHIP AND ITS ESSENTIALS 


4. Introduction: 
The concept of ownership is one of the fundamental 


juristic concepts common to all systems of law. This concept has 
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been discussed by most of the writers before that of possession. 
Historically speaking, the idea of possession came first in the 
minds of people and it was later on that the idea of ownership 
came into existence. The idea of ownership followed the idea of 
possession. 


2. Development of the Idea of Ownership: 


The idea of ownership developed by slow degrees with 
the growth of civilization. So long as the people were wandering 
from place to piace and had no settled place of residence, they 
had no sense of ownership. The idea began to grow when they 
started planting trees, cultivating lands and building their homes. 
The transition from a pastoral to an agricultural economy helped 
the development of the idea of ownership. People began to think 
in terms of “mine and thine”. 

3. Definition of Ownership: 


According to Keeton: “The right of ownership is a 
conception clearly easy to understand but difficult to define with 
exactitude.” There are two main theories with regard to the idea 
of ownership. The great exponents of the two views are Austin 
and Salmond. 

(i) Austin: According to Austin: “Ownership means a right 
which avails against everyone who is subject to the law conferring 
the right to put thing to user of indefinite nature.” Full ownership in 
defined as “a right indefinite in point of user, unrestricted in point 
of disposition and unlimited in point of duration.” 

(ii) Holland: Holland defines ownership as “a plenary 
control over an object”. According to him, an owner has three 
kinds of powers viz., possession, enjoyment and ownership. “The 
right of enjoyment implies a right of user and of acquiring the 
fruits or increase of the things as timber, the young cattle or soil 
added to an estate by allusion. The right is limited only by the 
rights of the state or of other individuals.” 

(iii) Hibbert: According to Hibbert, ownership involves 
four rights and those are the right of using the thing, excluding 
others from using it, the disposal of the thing and fhe destruction 
of the thing. 

(iv) Paton: According to Paton, the rights of an owner are 
the power of enjoyment, the right of possession, the power to 
alienate inter vivos or to charge as security, and the power to 
leave the rest by will. 


4. Essentials of Ownership: 
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(1) The first essential of ownership is that it is indefinite in 
point of user. It is impossible to define or sum up 
exhaustively the wide variety of ways in which the thing 
owned may be used by the person entitled to its 
ownership. Although this is commonly called a right to 
possess and use such things, these rights are, in fact, 
liberties. The owner has actually a liberty to use the thing. 
He is under no duty not to use it. Others are under a duty 
not to use it or otherwise interfere with it. 

(2) Another essential of ownership is that it is unrestricted in 
point of disposition. The right of alienation is considered 
by Austin as a necessary incident of ownership. An owner 
can effectively dispose of his property by a conveyance 
during his lifetime or by will after his death. A person who 
is not the owner cannot normally transfer the right of 
ownership, even though he may have possession of the 
thing in question. This is based on the maxim that he who 
has not can give not. 

(3) The owner has a right to possess the thing which he 
owns. It is immaterial whether he has actual possession 
of it or not. What matters is that he should have a right to 
possession. Even if the car of X is stolen by Y, Y has 
possession of the car but X remains the owner. Likewise, 
if X gives his car to Y on hire, X has neither possession of 
the car nor the immediate right to posses it, he is still the 
owner as he retains a reversionary interest in the car. He 
has the right to repossess the car on the termination of 
the period of hire. 

(4) Another essential of ownership is that the owner has the 
right to exhaust the thing while using it, if the nature of the 
thing owned is such. 

(5) Another essential of ownership is that it has a residuary 
character. An owner may part with several rights in 

respect of the thing owned by him. In spite of that, he 

continues to be the owner of the thing in view of the 
residuary character of ownership. X, an owner, may give 

a lease of his property to Y and an easement to Z. His 

ownership of the land still consists of the residual rights. 

Generally, the owner has the right to destroy or alienate 


(6) 
the thing he owns. 
Q. Define ownership and write a comprehensive note on 
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vested and contingent ownership. (1996A)(1998A) 

r Explain the idea of ownership and differentiate 
between Legal and Equitable ownership. (1997A) 

r Define ownership. Distinguish between sole 
- ownership and co-ownership. (1999A) (Supp. 2003) 

r Define ownership? Give explanation of its different 
kinds. (2001S) 


PSUs. 
OWNERSHIP AND ITS KINDS 


Introduction: 

Experience shows that there are many kinds of ownership 
and some of them are corporeal and incorporeal ownership, sole 
ownership and co-ownership, legal and equitable ownership, 
vested and contingent ownership, trust and beneficial ownership, 
co-ownership and joint ownership and absolute and limited 
ownership. 

1. Corporeal and Incorporeal Ownership: 

Corporeal ownership is the ownership of a material object 
and incorporeal ownership is the ownership of & right. Ownership 
of a house, a table or a machine is corporeal ownership. 
Ownership of a copyright, a patent or a trade mark is incorporeal 
ownership. The distinction between corporeal and incorporeal 
Ownership is connected with the distinction between corporeal 
and incorporeal things. Incorporeal ownership is described as 
ownership over intangible things. Corporeal things are those 
which can be perceived and felt by the senses and incorporeal 
things are those which cannot be perceived by the senses and 
which are intangible. Incorporeal ownership includes ownership 
over intellectual objects and encumbrances. 

2. Twst and Beneficial Ownership: 


Trust ownership is an instance of duplicate ownership. 
Trust property is that which is owned by two persons at the same 
ime. The relation between the two owners is such that one of 
hem is under an obligation to use his ownership for the benefit of 
he other. The ownership is called beneficial ownership. The 
ywnership of a trustee is nominal and not real, but in the eye of 
aw the trustee represents his beneficiary. In a trust, the 
€lationship between the two owners is such that one of them is 
inder an obligation to use his ownership for the benefit of the 
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other. The former is called the trustee and his ownership is trust 
ownership. The latter is called the beneficiary and his ownership 
is called beneficial ownership. The ownership of a trustee is, in 
fact nominal and not real although in the eye of law, he 
represents his beneficiary. If property is given to X on trust for Y, 
X would be the trustee and Y would be the beneficiary or cestui 
que trust. X would be the legal owner of the property and Y would 
be the beneficial owner. X is under an obligation to use the 
property only for the benefit of Y. 

3. Legal and Equitable Ownership: | 

Legal ownership is that which has its origin in the rules of 
common law and equitable ownership is that which proceeds 
from the rules of equity. In many cases, equity recognises 
ownership where law does not recognise ownership owing to| 
some legal defect. This fact can be illustrated by an example. X is 
the owner of shares in a company. He transfers those shares to Y 
who pays him the amount of the consideration but a proper 
transfer deed,-as required by the rules of the company, is not 
executed with the result that the company refuses to recognise b 
as the holder of those shares. In such a case, law may give no 
relief to Y as the legal requirements of transfer have not been 
complied with, but equity may step in to provide that though X is 
still the legal owner of the shares, he holds them as a trustee for 
Y and must give Y all the dividends and other amounts realized 
on account of those shares. 

4. Vested and Contingent Ownership: 

Ownership is either vested or contingent. It is vested 
ownership when the title of the owner is already perfect. It is 
contingent ownership when the title of the owner is yet imperfect 
but is capable of becoming perfect on the fulfillment of some 
condition. In the case of vested ownership, ownership is absolute. 
in the case of contingent ownership, it is merely conditional. |n 
the case of vested ownership, the investitive fact from which he 
derives the right is complete in all its parts. In the case 0 
contingent ownership, it is incomplete on account of the absencé 
of some necessary element which is nevertheless capable 0 
being supplied in the future. In the meantime, his ownership ! 
contingent and it will not become vested until the necessa 
condition is fulfilled. For example, a testator may leave property t 
his wife for her life and on her death to X if he is then alive, but 
X is then dead, to Y. X and Y are both owners of the property ! 
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question, but their ownership is merely contingent. The ownership 

of X is conditional on his surviving the widow of the testator. The 

ownership of Y is conditional on the death of X during the lifetime 

of the widow. , 

Distinction between Vested and Contingent Interest: 

There are six points of distinction between a vested interest and a 

contingent interest. 

- (1) If on a transfer of property, an interest therein is created 
in favour of a person without specifying the time when it is 
to take effect, or specifying that it is to take effect at once, 
or on the happening of an event which must happen, that 
interest is called vested interest. If that interest is to take 
effect only on the happening of a specified uncertain 
event or if a specified uncertain event shall not happen, 
the interest acquired is contingent interest. 

(2) A vested interest does. not depend upon the fulfillment of 
any condition. It creates an immediate right though the 
enjoyment may be postponed to a future date. A 
contingent interest is solely dependent upon the fulfillment 
of the condition. The result is that if the condition is not 
fulfilled, the interest falls through. 

(3) A vested interest is not defeated by the death of a 
transferee before he obtains possession. A contingent 
interest cannot take effect in the event of the death of the 
transferee before the fulfillment of the condition. 

(4) A vested interest is transferable and heritable. A 
‘contingent interest is neither transferable nor heritable. 

(5) If the transferee of a vested interest dies before actual 
enjoyment, that vested interest passes on to his heirs. In 
the case of contingent interest, the interest does not pass 
on his heirs because such an interest is inalienable and 
incapable of descending to his heirs. 

(6) A vested interest is a present immediate right, even 
though its enjoyment is postponed. A contingent interest 
is not a present right. There is merely a promise for giving 
Such right and such a promise may be nullified by the 
failure of the condition. 


5. Sole Ownership and Co-ownership: 


Ordinarily, a right is owned by one person only at a time. 
However, duplicate ownership is as much possible as sole 
Ownership. Two or more persons may have the same right vested 
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in them. That may be done in many ways and one of them is that 
of co-ownership. The right is an undivided unity. By means of a 
partition, the co-ownership can be ended and the parties 
concemed can have their own separate shares. The members of 
a partnership are co-owners of the partnership property. When 
the right of ownership is vested exclusively in one person, it Is 
‘called sole ownership. 

6. Co-ownership and Joint Ownership: 

According to Salmond, “co-ownership may assume 
different forms. Its two chief kinds in English Law are 
distinguished as ownership in common and joint ownership. The 
most important difference between these relates to the effect of 
death of one of the co-owners. if ownership is common, the right 
of a dead man descends to his successors like other inheritable 
rights, but on the death of one of two joint owners, his ownership 
dies with him and the survivor becomes the sole owner by virtue 
of this right of survivorship or jus accrescendi.” 

if a property belongs to X and Y in equal shares and if it is 
a case of ownership in common, half the property will pass to the 
heirs of X on his death and the other half will remain with Y. 
However, if X and Y are joint owners, Y would be entitled to the 
whole property and the heirs of X would get nothing. Each owner 
in common ownership is interested in a part or in a share but not 
in the whole of the property. 

7. Absolute and Limited Ownership: 

An absolute owner is one in whom are vested all the 
rights over a thing to the exclusion of all. This means that 
excepting the absolute owner, there is no other person who has 
any claim whatsoever to the thing in question. However, this does 
not mean that he can use his property in any way he likes. 
Restrictions can be imposed both by law and also by voluntary 


agreement. 
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Q. Explain the modes of acquisition of ownership. 
(Supp. 1999) 


MODES OF ACQUISITION OF OWNERSHIP 


Ownership of a property may be acquired in the following 
ways: 


ee 
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Acquisition 
Original Derivative 
Absolute : , i 
Extinction "IShour Accelsory By act of parties 
By operation 
of Law 
Occupation Patent rights 
Specification Copy rights Sale Exchange 
: Gift 
Forefeiture Marriage Intestacy 
Succéssion Insolvency Mortgage by 
Judgement Conditional Sale 


1. Original Acquisition: 

Original acquisition is that by which a man secures a 
property in a thing which is not at the time he acquires it, and in 
its then existing condition, the property of any other individual. It 
may result from the following: 

(a) Absolute Original Acquisition: 


Ownership is absolute when the same is acquired over 
previously ownerless objects. Absolute ownership can be 
acquired in the following two ways: 

(i) Occupation: Physical control over the thing is 
essential in the case of occupation. Such an ownership is 
acquired in the case of wild animals, birds, fish in rivers, precious 
stones, gems, etc. 


(ii) Specification: In the case of specification, materials 


belonging to one person are given a new shape, clay may belong 
to one person but the sculptor may make a statute out of it. 


(iii) Intellectual Labour: Original absolute ownership 
which is acquired by way of inventions, which is secured by 
patent rights, and authorship of books, maps and charts, which is 
protected by copyrights. 

(b) Extinctive Acquisition: 


Ownership is extinctive if the ownership of a previous 
person is finished on account of adverse possession by the 
acquirer. Long, continuous and undisputed enjoyment of property 
iS essential to such an acquisition. 

(c) Accessory: 


en er eee 
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Ownership acquired by way of accession is called 
accessory. The owner of a tree has the right to the fruits of the 
true. Likewise, the owner of land has the right to the crop grown 
on it. The owner of animal has the right to its offspring. If some 
land is added on account of a change in the course of the river, 
the same is acquired by the owner of the property adjoining it. 

2. Derivative Acquisition: 

Derivative acquisitions are those which are procured from 
others. Goods and chattels may change owners by act of law in 
the cases of forfeiture, succession, marriage, judgement, 
insolvency and intestacy; or by act of the parties, as by gift or 

~ Sale. 
(a) Derivative Acquisition by Operation of Law: 

Operation of Law denotes a manner in which rights, and 
sometimes liabilities, devolve upon a person by the mere 
application to the particular transaction of the established rules of 
law, without the act or co-operation of the party himself. 
Acquisition by operation of law includes the cases of forfeiture, 
succession, marriage, judgement insolvency and intestacy. 

(b) Derivative Acquisition by Act of Parties: 

In Pakistan, acquisition by act of parties is governed by 

the Transfer of Property Act, 1887. 


tehtctct tcc 
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Q. Explain the idea of possession. Discuss its importance 
_ and two essential elements. (Annual 2002) 


SSUns. 


POSSESSION 


1. Possession, defined: 

According to Salmond “in the whole range of legal theory 
there is no concept more difficult than that of possession.” 
According to Black's Law Dictionary, Possession is “the detention 
of a corporeal thing by means of a physical act and mental intent, 
aided by some support of right. Possession, simply means 
“having control over a thing with the intent to have and to exercise 
such control.” 

2. importance of Possession: 

Many legal consequences flow from the acquisition and 

loss of possession. Possession is the prima facie evidence of the 
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title of ownership. Transfer of possession is one of the chief 
modes of transferring ownership. Possession is so important that 
a possessor may in many cases confer a good title on another 
even though he has none himself. 


3. Elements of Possession: 


All definitions point to two distinct elements in possession 
one of which is physical or objective and the other mental or 
subjective. The intention to hold or occupy the things has to be 
realized or embodied in certain external facts, and the holding or 
occupation cannot be effective without reasonable security that it 
will continue. These two elements. viz., physical and mental are 
termed respectively as: 

(i) the corpus possession is, or the thing possessed; and 
(ii) the animus possidendi, the intention to appropriate to 
oneself the exclusive use of the thing possessed. 

To constitute possession it is necessary that there must , 
be union of the two elements, viz., some actual power over the 
object possessed and some intention or will to avail of that power. 
Neither of these is sufficient by itself. 

(1) Corpus Possessionis: 

The objective element of possession is called the corpus. 
It consists in an exclusive physical control over the things. There 
must be physical ability to obtain and retain possession. The 
corpus consists, however, only of the apparent control, or the 
apparent power of excluding others from the control of a physical 
object. Actual physical possession of the thing is unnecessary. 
Corpus involves two elements, viz., (a) the relation to the 
possessor to the rest of the world: and (b) the possessor’s 
physical relation to the res itself: 

(a) Relation of the Possessor to other Person: 
Possession requires ability to exclude all alien interference with 
respect to the res over which he has physical control. The 
expectation that the possessor of a thing will not be interfered 
with by others, can, as observed by Salmond, be realized in any 
of the following ways: 

(i) The Physical Power of the Possessor: It confers the 
power to exclude all alien interference by physical force, if 
necessary, and thus affords an effective guarantee of enjoyment. 
Bolts, bars and other devices for the protection of the house give 
physical power of exclusion. 


a 
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(ii) The Personal Presence of the Possessor: In many 
cases the physical power of exclusion may be unnecessary and 
the mere presence of the possessor, however, feeble he may be, 
is sufficient to constitute possession. A dying or a feeble man 
may retain possession even by his presence. 

(iii) Secrecy: A thing may be concealed to avoid this 
disturbance of its enjoyment. It ensures a reasonable guarantee 
of enjoyment. 

(iv) Custom: People are accustomed to observe an 
established usage, and the possessor is left undisturbed even if 

-he be not present. If | have plough my field for the last two years 
or so without any interference it is certain that | will plough it again 
this year and thus continue to be in possession of the field. 

(v) Respect for Rightful Claims: In modem cwilized 
communities people have a regard for rightful claimants and such 
rightful claims generally obtained de facto security from 
interference. 

(vi) The Manifestation of the Animus Domini: This 
consists of manifesting an intention of possession and ownership 
by entry or user. 

(vii) The Protection Afforded by the Possession of 
other Things: The possession of a house may confer the 
possession of all things inside the house. 

(b) Relation of the Possessor to the Thing Possessed: 
The second element of corpus possession is the relation of the 
possessor to the things possessed, namely, the claim must not 
only be recognised by other persons but it must be released by 
the possession of thing itself. Thus if | cast a net to catch fish, | 
can have no possession of them till they are securely caught In 
my net. In spite, however, of some amount of difficulty or 
uncertainty in the enjoyment of thing, | may be having possession 
so long as my expectation of its enjoyment is reasonable. My dog 
may have strayed but it will probably return. | may have mislaid 
my book in the house, but on a search it is expected that it will be 
found. Full physical control over the res is not always required. 
The possession required in each case depends on the nature of 
the thing itself and the character of possession, which the thing !S 
capable of. A domestic animal may stray, but the corpus remains 
so long as it is expected that it will retum. 

(2) Animus Possidendi: 
The second element of possession, viZ., 
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possidendi consists of the intention of a person to appropriate to 
himself the exclusive use of the things possessed. Mere corpus, 
ie., over it is ineffective. | may be alone in a room with money 
that does not belong to me lying ready to my hand on the table, 
and | have absolute physical power over this money, but | cannot 
have possession of it because | have no intention to appropriate it 
to my use. - 


As to the nature of animus the following points, which 
have been summed up by Salmond, are worth noting: 

(1) The intent or claim need not rightful or legal. The only test 
is whether the man in possession intends to exclude 
others. A thief can have the animus jist as the owner. If | 
am examining a ring in a jewellers shop, the jeweler 
exercises a certain physical contro! over the ring and he 
retains possession. The moment ! abscond with the ring | 
show an intention to exclude him from his control over the 
ring 

(2) The claim of the possessor must be exclusive. There 
must be an intention on the part of the possessor to 
exclude others from the use of the thing possessed, 
though it is not necessary that the exclusion should be 
absolute. Thus | may possess a land, but the public may 
have a right of way over it. 

(3) The animus possidendi or the intention need not amount 
to a claim to use it as owner. Thus a tenant can have 
possession, while the ownership lies with the landlord. 

(4) The animus possidendi need not be a claim on one's own 
behalf. | may possess a thing even on behalf of another. 
A servant, agent or trustee can hold possession on behalf 
of his master, principal or beneficiary. 

(5) The animus possidendi need not be specific, but may be 
general. A mere general intention is enough. | posscss all 
the books in my library, though | may not exactly know the 
number of the books | have. A fisherman may catch fish 
in his net and be in their possession though he may not 
exactly know their number. 
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Q. Discuss the difference between ownership and 
possession. (2000A) 


CSAs, 


DIFFERENCE BETWEEN OWNERSHIP AND 
POSSESSION 


1. Introduction: 

To begin with, no distinction was made between 
ownership and possession. However, with the advancement of 
Civilization, the distinction became clearer and clearer. This 

distinction was made very clearly in Roman law. Two distinct 
terms were used to point out the distinction and these were 
‘dominium’ and ‘possessio’. Dominium denoted the absolute right 
to a thing. Possessio implied only physical contro! over a thing. 
The English notion of ownership is similar to the conception of 
dominium in Roman law. According to Holdsworth, the English 
law reached the concept of ownership as an absolute right 
through developments in the law of possession. 


Distinction Between Possession and Ownership: 


1. Realisation: 

Possession is the obiective realization of ownership. 
Ownership is the subjective and objective both. Possession is the 
external realisation of ownership. It is a valuable piece of 
evidence to show the existence of ownership. It is in fact what 
ownership is in right. It is the de facto exercise of a claim while 
ownership is the de jure recognition of that claim. Possession is 
the de facto counterpart of ownership. It is the external form in 
which rightful claims normally.manifest themselves. 


2. Nature of Right: 

By ownership in law is meant the right of an individual or 
a body corporate or incorporate to possess a thing to the 
exclusive use of it, to alienate it, and even to destroy it in such a 
manner that he does not disturb the right of other people. In the 
strict sense of the term, ownership is a right to the enjoyment of 
the uses of the subject matter, with a right to deal with it in any 
manner the owner pleases. It is not necessary that the owner of 
the corpus should enjoy all the rights or uses at the same time. 
He may either use it or keep it locked in the house. He may use it 
every day or sparingly. He may exclude strangers or outsiders 
from using it. He may gift it away to anybody. He may even 
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destroy it. This right is against the whole world. Nobody can 
disturb him in the peaceful enjoyment of the thing owned by him. 
In the case of incorporeal rights such as a copyright, trade mark 
or patent, he can use all those rights to the exclusion of all others. 
3. Right of Alienation: 


Ownership in its wider sense is a right “indefinite in point 
of user, unrestricted in point of disposition and unlimited in point 
of duration.” The right of alienation of property is a necessary 
incident to the right of ownership, but there are many restrictions 
with regard to the alienation of property today. 

4. Powers of use and Disposal: 


According to Pollock: “ownership may be described as the 
entirety of the powers of use and disposal allowed by law. The 
owner of a thing is not necessarily the person who at a given time 
has the whole ownership of use and disposal; very often, there is* 
no such person. We must look for the person having the residue 
of all such power when he has accounted for every detached and 
limited portion of it and he will be the owner even if the immediate 
power of control and user is elsewhere.” According to Salmond, 
ownership in its widest sense implies “relation between a person 
and any right that is vested in him.” 

5. According to Salmond: 

Salmond points out that possession “is in fact what 
ownership is in right. Possession in the de facto exercise of a 
claim: ownership is the de jure recognition of one. A thing is 
owned by me when my claim to it is maintained by the will of the 
state as expressed in the law; it is possessed by me when my 
claim to it is maintained by my own self-assertive will. Ownership 
is the guarantee of the law; possession is the guarantee of the 
facts.” Again “possession, therefore is the de facto counterpart of 
Ownership. It is the external form in which rightful claims normally 
manifest themselves. The separation of these two things is an 
exceptional incident, due to accident, wrong or the special nature 
of the claims in question. Possession without ownership is the 
body of fact, uniformed by the spirit of right which usually 
accompanies it. Ownership without possession is _ right, 
unaccompanied by that environment of fact in which it normally 
realizes itself. The two things stand mutually to coincide. 
Ownership strives itself in possession and possession 
endeavours to justify itself as ownership. The law of prescription 
determines the process by which, through the influence of time, 

Cee ee ee ee 
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a ee al ripens into ownership, and ownership 
ers away and dies. 
6. Subject-Matter: 

Ownership and possession have the same _ subject- 
matter. Whatever can be owned can also be possessed and 
whatever can be possessed can also be owned. However, there 
are certain claims which can be realized and exercised, in fact, 
without receiving any recognition or protection from law. There is 
no right vested either in the claimant or in anyone else. There is 
possession without ownership. May possess copyrights, 
trademarks and forms of monopoly though law may refuse to 
defend the same. There are many rights which can be owned but 
‘not possessed. There are transitory rights which do not admit of 
continuing exercise and possession. They cannot be possessed 
as they are destroyed after their fulfillment. A creditor does not 
possess a debt as it is a transitory right. However, a person can 
possess an easement over a piece of land as its continued 
existence is possible. A right in rem can both be owned and 
possessed but a right in personam can be owned but it cannot be 
possessed. 

7. Mode of Acquisition: 

Possession and ownership differ in their mode of 
acquisition. The transfer of possession is comparatively easier 
and less technical, but the transfer of ownership in most cases 
involves a technical process of conveyance. 

8. Effect of Transfer: 

The transfer of ownership breaks the owner's all relations 
with the property and he loses all the interests and rights in the 
property but the transfer of mere possession loses only one 
interest and right to dispose of remains with the real owner. 

9. Fact and Right: 

The distinction between possession and ownership on the 

basis of fact and right is not tenable. Fact and right are not quite 
| and independent ideas. One cannot exist without the 
other. To that one is a fact and the other is a right is not correct. 
Though there may be a difference of degree. Both the things (fact 
and right) are present in both the concepts. 
10. Duration: 

Possession is of temporary duration whereas ownership 

is of permanent, ultimate and residual character. 
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41. Combination of Rights: 


Ownership is a combination of legal rights, such rights 
imply the existence of legal rules and a system of law. On the 
other hand possession does not have such rights. 

12. Reference to Law: 


Whether a person has ownership depends on rules of law. 
Whereas possession is question of fact without reference to law. 


13. Relationship: 


' Possession, in fact, is a relationship between a person 
and a thing possessed and contains intention to hold a thing, 
while, ownership is a relationship between person and a right 
which vests in him. | 
14. Title: 

Ownership is a right available against the whole world. No 
one has better title against the owner. Possessor also has better 
title against any one else except the owner. In this significance 
ownership is the best title. 

15. Immediate Control: : 

Mostly, a possessor must have immediate control and 
use of a thing possessed. But ownership renders a person to be 
owner even if the immediate power to use or control is elsewhere. 
16. Concept of Animus: 

Possession includes corpus accompanied with animus 
possidendi i.e., intention to maintain the control over a thing. 
Ownership is so comprehensive that it captures every right, title 
and interest to or in property. 


i EER 

Q. Define possession. What are various kinds of 

possession? (Annual 2002) 
KINDS OF POSSESSION 


1. Immediate and Mediate: 

Immediate possession is also called direct possession 
and mediate possession is also known as indirect possession. If 
the relation between the possessor and the thing possessed is a 
direct one, it is a case of immediate possession. When that 
relation is through the intervention or agency of some other 
person, it is called mediate possession. If | go to the bazar and 
buy a thing personally, it is a case of immediate possession. If | 
send an agent to the bazar to buy something and he does MaKe 
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the purchase, his possession is mediate and the possession of 
the agent is mediate. When the agent hands over the thing to me 
my possession also becomes immediate. 

There are three categories of mediate possession. In the 
case of the first category, the owner has possession through an 
agent or servant who acquires and retains possession of a thing 
entirely on behalf of the owner without claiming any interest for 
himself. | send my servant to the bazar on a bicycle to buy for me 
a pair of socks. In this case, | have mediate possession of the 
bicycle and the socks. Likewise, if | deposit certain goods in a 
warehouse or in a store, the latter holds those goods on my 
behalf and | retain their mediate possession. In the second case, 
the immediate possession is with a person who holds the thing on 
his own behalf and on my behalf and who is bound to hand over 
the direct possession of the same whenever | desire. This is the 
case of a hirer, tenant at will or a borrower. They all recognise the 
superior title of another person. In the case of third category, the 
immediate possession is with one person but he is bound to 
return the same after a certain period or on the fulfillment of 
certain conditions. If | owe some money to somebody and pledge 
certain things to my creditor, the pledgee has immediate 
possession of the thing pledged but is bound to return the same 
to the pledgor on the payment of the debt. 


2. Corporeal and Incorporeal: | 

Corporeal possession is ‘the possession of a material 
object and incorporeal possession is the possession of anything 
other than a material object. | have corporeal possession of my 
car and books, but | have incorporeal possession of a trade mark, 
a patent and a copyright. Corporeal possession is the possession 
of a thing and incorporeal possession is the possession of a right. 
According to the Italian Civil Code: “possession is the detention of 
a thing or the enjoyment of a right by any person either personally 
or through another who retains the thing or exercise the right in 
his name.” According to Burns: “Just as corporeal possession 
consists not in actual dealing with the thing but only in the power 
of dealing with it at will, so incorporeal possession consists not in 
the actual exercise of a right but in the power of exercising it at 
will: and it is only because the existence of this power does not 
become visible as an objective fact until actual exercise of the 
right has taken place that such actual exercise is recognised as 
an essential condition of the commencement of possession.” 
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3. Representative Possession: 

Representative possession is that in which the owner has 
possession of a thing through an agent or a servant. The real 
possession is that of the actual owner and not that of the 
representative. | put some money in the pocket of my servant to 
buy certain things from the bazar. Money in the pocket of the 
servant is not in his possession. It is case of representative 
possession. The essence of representative possession lies in the 
fact that the master has the animus to exercise control over the 
thing in the hands of his servant or agent. 

4. Concurrent Possession: 

In the case of concurrent possession, the possession of a 
thing may be in the hands of two or more persons at the same time. 
Claims which are not adverse and which are not mutually 
destructive, admit of concurrent realisation. In the case of concurrent 

‘ possession, mediate and immediate possession may exist in respect 
of the same thing. The possession of my servant over a thing of 
mine may be immediate but my mediate possession is also there. 
Two or more persons may possess the same thing jointly. Corporeal 
or incorporeal possession may exist with regard to the same 
material thing. | may pessess a piece of land and another person 
may have the right of way on the same land. 

5. Derivative Possession: 

In the case of derivative possession, the holder of the 
thing combines in himself both the physical and mental elements 
which constitute legal possession. A creditor has a derivative 
possession of the thing pledged to him. Likewise, a watchmaker 
has a derivative possession of a watch entrusted to him for 
repairs so long as the repair charges are not paid. A bailee has a 
derivative possession of the goods bailed to him. In these cases, 
the title of the holder of the thing is derived from the person who 
entrusts the thing. It is pointed out that if the owner of the watch 
takes away the watch forcibly without making the payment, he is 
guilty of theft. 

6. Constructive Possession: 

Constructive possession is not actual possession. It is a 
possession in law and not possession in fact. The goods sold by 
me are lying in a warehouse and if | hand over the keys of the 
warehouse to the purchaser, the latter comes to have the 
constructive possession of the things. If | hand over the key of a 
building to a tenant, | give constructive possession of the building 
to the tenant. The handing over of the key shows that possession 
Se a ee 
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has changed in law although not in fact. 
- 7. Duplicate Possession: 

Possession is a right to exclusive use and it is not 
possible for two persons to have independent and adverse claims 
to possession of the same thing at the same time. The 
possession of a thing by one person is compatible with its 
possession by another only when the two claims are not mutually 
adverse. Claims to possession which admit of concurrent 
realisation give rise to duplicate possession. 

The possession of co-owners is a case of duplicate 
possession and is usually called compossessio. 

8. Naked Possession: 

The actual occupation of real estate, but without any 
apparent or colourable right to hold and continue such possession; 
spoken of as the lowest and most imperfect degree of title. 

9. Natural Possession: 

Natural possession is that by which a man detains a thing 
corporeally, as, by occupying a house, cultivating ground, or 
retaining a moveable in possession; natural possession is also 
defined to be the corporeal detention of a thing which we possess 
as a belonging to us, without any title to that. possession or with a 
title which is void. | 


10. Adverse Possession: 
It is a method of acquisition of title to real property by 


possession for a_ statutory period under certain conditions. 

Adverse possession depends on intent of occupant to claim and 

hold real property in opposition to all the world, and also 

embodies the idea that owner of or persons interested in property 

have knowledge of the assertion of ownership by the occupant. A 

property may be possessed adversely in the following ways: 
Adverse Possession 


Prescription 


Open 


Hostile 


Canstructive 


Peaceable 
Notorious 


Pedal Possession 


(i) Peaceable Possession: Peaceable possession of real 
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estate is such as is acquiesced in by all other persons, including 
by rival claimants, and not disturbed by any forcible attempt at 
ouster. 

(ii) Notorious Possession: As a requisite of adverse 
possession, such possession that is so conspicuous that it is 
generally known and talked of by the public or the people in the 
neighbourhood. It is a possession or character of holding in its 
nature having such elements of notoriety that the owner may be 
presumed to have notice of it and of its extent. 

(iii) Hostile Possession: This term, as applied to an 
occupant of real estate holding adversely, is not construed as 
implying actual enmity or ill will, but merely means that he claims 
to hold the possession in the character of an owner, and 
therefore, denies all validity to claims set up by any and all other 
persons. 

(iv) Open Possession: Possession of real possession is 
said to be “open” when held without concealment or attempt of 
secrecy, or without being covered up in the name of a third 
person, or otherwise attempted to be withdrawn from sight but in 
such a manner that any person interested can assert who is 
actually in possession by proper observation and inquiry. 

(v) Constructive Adverse Possession: This is a type of 
adverse possession which, under certain’ statutes, is 
characterized by payment of taxes under colour of right, as 
distinguished from actual adverse possession in which the 
adverse claimant is in actual possession. 

(vi) Prescription: Because of the statute of limitation on 
the bringing of action for the recovery of land, title can be 
acquired to real property by adverse possession. In order to’ 
establish title in this manner, there must be proof of non- 
permissive use which is actual, open, notorious, exclusive and 
adverse for the statutorily prescribed period. State statutes differ 
with respect to the required length of possession from an upper 
limited of 20 years to a lower one of 5 years with even more 
extreme time periods covering certain special cases. 

(v) Pedal Possession: In establishing title by adverse 
Possession this means actual possession; that is, living upon or 
actually occupying the land, or placing improvements directly 
upon it. 

11. Quasi Possession: 
Quasi possession is to a right what possession is to a 
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rod It is the exercise or enjoyment of the right, not necessarily 
the continuous exercise, but such an exercise as shows an 
intention to exercise it at any time when desired. 

12. Civil Possession: 

In modern civil law, it is that possession which exists 
when.a person ceases to reside in a house or on the land which 
he occupied, or to detain the movable which he possessed, but 
without intending to abandon the possession. | 

taintiiinicicinicicicictci icici 


6 
Q. How and in what ways possession may be acquired or 
transferred? 


ns. 
ACQUISITION AND TRANSFER OF POSSESSION 


Introduction: 
_ Transfer or acquisition of possession can be done in the 


following ways. 


Transfer/Acquisition 


Asa 
Res Nullius 
By operation 
of law 


By Taking 


By will Forefeiture 
(intestacy ) 
ion 


Judgement 
Actual Constructive 


- 


ioe by not retaining 

By retaining —_— mediate : 

mediate possession possession Traditio bravi 
manu 


Constitution Possessonum 


4. Taking: 
As regards the acquisition or transfer of possession by 
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taking, it is done without the consent of the previous possessor. 
This also may be done in two ways. One is called the rightful 
taking of possession and the other the wrongful taking of 
possession. A shopkeeper is entitled to get some money from a 
customer and the shopkeeper takes possession of the things of 
the customer. This is an example of the rightful taking of 
possession. If a thief steals something from an individual, his 
acquisition of possession is wrongful. However, if a person 
captures a wild animal which does not belong to anybody, the 
possession is called original. 

2. Delivery: 

Another way of acquisition of possession is by delivery or 
traditio. In such a case, a thing is acquired with the consent and 
cooperation of the previous possessor. Delivery is of two kinds, 
viz., actual and constructive. In the case of actual delivery 
immediate possession is given to the transferee. There are two 
categories of actual delivery. According to one category, the 
holder retains mediate possession and according to the other the 
holder does not retain mediate possession. If | lend a book to 
somebody | retain the mediate possession of the book but if | sell 
the same, | do not retain any mediate possession. 

Constructive delivery is that which is not direct or actual. 
There are certain things which cannot actually be transferred by 
the owner to the purchaser or by the transferor to the transferee. 
In such cases, constructive delivery alone is possible. There are 
three kinds of constructive delivery and those are traditio brevi 
manu, constitutum possessonum and attomment. In the case of 
traditio brevi manu, possession is surrendered to one who has 
already immediate possession. In such a case, it is only the 
animus that is transferred as the corpus of possession is already 
with the transferee. | have already lent a book to somebody, ff | 
sell the same book to him, it is a case of traditio brevi manu. \|n 
the case of constitutum possessonum, it is only the mediate 
Possession that is transferred and the immediate possession is 
retained by the transferor. | may sell my car to somebody but | 
may retain the physical possession of the same for some time in 
Spite of the payment of price to me. In such a case, the animus is 
lost and | keep the car on behalf of the purchaser. It is to be 
Observed that in all cases of constructive delivery, there is a 
Change of animus alone and corpus of possession remains where 
it was before. 
ee ee 
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3. Operation of Law: 

Transfer of possession can be made by the operation of 
law as well. This happens when, as a result of law, possession 
changes hands. If a person dies, the possession of his property is 
transferred to his successors and legal representatives. 

4. Res nullius: 

According to this principle, the first finder of a thing has a 
good title to that thing against all but the true owner. It is 
immaterial if the thing is found on the property of another person. 
However, there are certain exceptions tot his general rule. The 
rule does not apply if the owner to this property on which the thing 
is found is in possession of the thing itself and the property. The 
same is the case if the finder finds the thing as the servant or 
agent of another person. The rule also does not apply if the 
possession of the thing was got through trespass or other 


wrongful act. 


toctcicicicicicictcicicitci iki k 


a 
Q. Define Person. Explain the kinds of persons with 


reference to their rights and obligations. 
(Supp. 2000)(Annual 2002) 


Paws 
PERSON 


1. Definition: 
The subjects of rights and duties are generally human 


beings but since certain groups of men or of property are also, in 
law, capable of being the subjects of rights and duties, such 
imitations of the personality of human beings are also regarded 
as persons in the artificial sense. A “person” may thus be defined 
as “any being to whom the law attributes a capability of interests 
and___ therefore of rights, of acts and therefore of 
duties’-(Salmond). The conception of personality is linked 
inseparably with the conception of rights. Thus, one whom the 
law does not regard as capable of rights and duties is not a 
“person” even though he may be a man. 


2. Kinds of Persons: 
Persons in law fall under the following categories: 


Bei eee 
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3. Operation of Law: 

Transfer of possession can be made by the operation of 
law as well. This happens when, as a result of law, possession 
changes hands. If a person dies, the possession of his property is 
transferred to his successors and legal representatives. 

4. Res nullius: 

According to this principle, the first finder of a thing has a 
good title to that thing against all but the true owner. It is 
immaterial if the thing is found on the property of another person. 
However, there are certain exceptions tot his general rule. The 
rule does not apply if the owner to this property on which the thing 
is found is in possession of the thing itself and the property. The 
same is the case if the finder finds the thing as the servant or 
agent of another person. The rule also does not apply if the 
possession of the thing was got through trespass or other 
wrongful act. 


ki khkik 


Q. Define Person. Explain the kinds of persons with 
reference to their rights and obligations. 
(Supp. 2000)(Annual 2002) 
CSns, 


PERSON 


1. Definition: 

The subjects of rights and duties are generally human 
beings but since certain groups of men or of property are also, in 
law, capable of being the subjects of rights and duties, such 
imitations of the personality of human beings are also regarded 
as persons in the artificial sense. A “person” may thus be defined 
as “any being to whom the law attributes a capability of interests 
and therefore of fights, of acts and_ therefore. of 
duties"-(Salmond). The conception of personality is linked 
Nseparably with the conception of rights. Thus, one whom the 
aw does not regard as capable of rights and duties is not a 
Person” even though he may be a man. 

2. Kinds of Persons: 
Persons in law fall under the following categories: 
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Persons 


Natural Artificial (Juristict/Legal) 


Human beings 


Institutions Co 
Fund or estate 


aa Hospitals Corporation Sole 
Worship-places ~ Corporation 
(Mosques/Churches) Aggregate 


Municipalities 

(1) Natural Persons: A natural person as opposed to 
artificial person is such a human being as is regarded by the law 
as capable of rights and duties and as having a status. They are 
recognised by law as such in accordance with fact. To put it in 
other words they are living human beings recognised as persons 
by the State. 

(2) Artificial Persons: Such persons are also termed as 
juristic or legal persons, fictitious persons, or conventional 
persons. These are such masses or property or groups of human 
beings as are in the eye of the law capable of rights and liabilities, 
to which the law gives a Status. Any being, be it real or imaginary, 
to which notwithstanding that it does not exist in fact, law attributs 
personality by way of fiction is a person in law. 

(3) Animals: Animals are not persons. The argument that 
since law prohibits cruelty towards them, they have a co-related 
right and are thus capable of rights and duties is not correct 
because the duties of not being cruel to animals are in law and 
fact duties towards the society and not towards the animal itself 
for if it were not so their slaughter would also be a crime an 
punishable even more severely. The so-called rights attributed to 
the animals are in no way different from the rights, if they could 


be so called, possessed by ancient monuments not to be 
hibited by 


defaced. The mere fact that ancient monuments are pro 
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caused to the womb, the person causing such injury is 
guilty of murder. (Note: If a child is killed while still in the 
womb, murder.cannot be imputed because it is essential, 
to constitute the offence, that the murdered person should 
be a living person). 

3. Legal Person: 


A legal person is a being, other than human, to which 
personality is attributed by the law. The law always creates legal 
persons by personifying some real things. The legal person thus 
has a real existence; his personality alone is fictitious. This real 
existence, as opposed to personality, is called the corpus of the 
legal person. 

Every legal personality involves sereonincalion but the 
converse is not true. In common parlance, for the sake of 
simplicity of expression, the corpus is also sometimes described 
as a person, such as, when we speak of the estate of a deceased 
person as owing debts, or of a firm, an association, a meeting, a 
Bench of Judges; as having done something. Such are not, 
however, persons in the legal sense because the law does not 
attach legal personality to such bodies. Legal personality arises 
only when the law invests a particular fictitious being with legal 
rights. They are thus mere arbitrary creations of the law. 

Kinds of Legal Persons: 

Legal persons are of three kinds: 

(i) Institutions: Such are those where the corpus of the 
legal person is not a group or succession of individuals, such as, 
a mosque, a hospital, an idol, etc. 

(ii) Fund or Estate: Where the corpus is some fund or 
estate which is reserved to a particular use, such as, an estate 
under trust or a fund for charity. 

(iii) Corporations: A corporation is group or series of 
persons which by legal fiction is regarded and treated as a 
person. The element of legal fiction involved here is that the law 
assumes that in addition to the natural persons who actually 
occupy a particular official position, there is a mythical being who 
is in law the real occupant of the office and who never dies and 
retires. The living officials are merely the agents or 
representatives through whom the legal person performs its 
function. The individuals forming the corpus of the corporation are 
Called its members. 
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Q. What is a corporation, discuss its status as a legal 
person? What are its kinds and liabilities? 
r Distinguish between corporation and firm. 


(Supp. 2001)(Annual 2002) (Annual 2004) 


SAns. 
CORPORATION 


1. What is a Corporation? 

A corporation is a group or series of persons which by 
legal fiction is regarded and treated as a person. The element of 
legal fiction involved here is that the law assumes that in addition 
to the natural persons who actually occupy a particular official 
position, there is a mythical being who is in law the real occupant 
of the office and who never dies and retires. The living officials 
are merely the agents or representatives through whom the legal 
person performs its function. The individuals forming the corpus 
of the corporation are called its members. 


2. Classification of Corporations: 

Corporations are of two kinds. Aggregate and sole. 

(a) Corporation Aggregate is an incorporated group of 
co-existing persons. It has existence distinct from its members 
and may continue its corporate existence even though all its 
members die. Instances are a registered company, a municipal 
corporation. 

Corporations aggregate are not merely the sum-total of 
their shareholders or members and conversely the shareholders 
or members are not personally the owners of the property of the 
corporation nor are they liable for the debts of the corporation. 

(b) A corporation Sole is an incorporated series of 
successive persons. it consists of only one person at a time. For 
instance, the King, the Archbishop, the Postmaster-General, 
Ministry of Interior etc. A corporation sole has dual personality, 


e person and secondly, as the occupant of an 


firstly, as a privat wt Cc 
office. It is thus in this latter capacity that ‘the King sever dies . 


2. Corporation and its Members: 

As has been already noticed, a corporation is distinct from 
its members. Thus, the property of the ‘company’ is not the 
property of its shareholders and no shareholder can claim any 


definite part of the company’s assets as his own. The 
ivent but the company may be insolvent, 


shareholders may be so 
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and vice versa. A member can thus enter into a contract with the 

company for it has a personality distinct from those of the 

members. 

A corporation may survive the last of its members. It 
continues to exist even though all of its members are dead. A 
trading company dies or Is dissolved only according to the 
provisions of the statute under which it is formed. The rights of a 
member do not devolve as by inheritance. Heirs of a shareholder 
become members only when they are registered as such and not 
merely by inheritance as a matter of course. 

In corporations sole, the corporation remains alive, 
though dormant, during the interval between tne death of one and 
succession of the other incumbent of the office. The maxim, ‘The 
King never dies’ is an instance. In this sense the Postmaster- 
General also never dies. And such is the case with every 
corporation sole. 

4. Corporation Distinguished from Firm: 

The distinction is noted below: 

(1) A corporation has its separate legal existence apart from 
that of its members; a firm has no separate legal 
existence apart from that of its members. 

(2) A corporation can enter into contracts with its members 
and can stand over individual members, a firm having no 
distinct personality cannot do so. 

(3) A corporation can possess property, have rights, duties 
and liabilities as a distinct person; a firm cannot have 
these privileges. The property of the firm is the property of 
its members. 

(4) A corporation can survive the loss of its members; a firm 
is dissolved as soon as all of its partners die. 

(5) A corporation is a permanent legal entity; a firm has no 
permanent status. 


5. Corporation Distinguished from Natural Persons: 
The distinction is as follows: 


(1) Unlike natural persons, corporations come into being 
artificially in one of the following three ways: 
a. By filling an application for incorporation, e.g., a 


limited company is incorporated on application 
being made to the Registrar Joint Stock 
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b. By Special authorization of the state, eg., 
municipalities created under the Municipalities 
Act, the PIDC constituted under the Pakistan 
Industrial Development Corporation Ordinance. 


Cc. By prescription, as when a corporation acts as 
such from times immemorial and is treated as 
such. : 


(2) A corporation cannot die as natural persons do. It may 
exist for ever. It can be extinguished (a) by judicial 
Proceedings; (b) by forfeiture of its charter or by 
legislation; (c) by surrender of its corporate privileges, 
such as by voluntary winding up. 


_(3) Unlike natural person, corporations cannot but act 
through agents. 
(4) Unlike natural persons, the capacity of corporation is 


limited by the instrument giving them birth, e.g., the 

Memorandum of Association, or Acts of the Legislature 

limit their powers. ; 

6. Liabilities of Corporations: : 

The corporation, as already noticed, cannot act itself but 
has to act through its appointed agents. Such agents cannot, 
however, exceed the limitations imposed on the corporation’s 
powers or duties by law, which term also means the Articles of 
Association. The powers of a corporation being thus limited, an 
act which is ultra vires cannot be validated even by the consent of 
all its members. Thus, a corporation is liable both civilly and. 
criminally for the acts of its agents insofar as these acts fall within 
the scope of their employment. 

(i) Civil Liability: A corporation shall be liable for the 
tortuous acts of its servants or agents even where a mental 
element such as that of malice or fraud is essential, if the act was 
done within the scope and course of employment of the agent 
and the act was within the powers of the corporation. The old 
view that since corporations have no mind, these could not be 
held liable for wrongs, involving a particular state of mind, is no 
longer upheld. They can now be held liable in tort. Such is their 
vicarious liability. 

(ii) Criminal Liability: A corporation having no mind 
cannot form a guilty intention which is an essential element of 
every crime. They are thus immune from criminal liability. They 
are, however, punishable at criminal law for non-feasance or mis- 
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feasance (where statutory duty is not performed or is badly 
performed) but such punishments are of a civil nature insofar as 
these are imposed in the shape of fines. If a Highway Authority 
neglects to repair a highway under its charge and some one 
suffers an injury on that account, the Authority can be held liable 
only when an act of mis-feasance as opposed to non-feasance 
can be attributed to it. This is so because the predecessors of 
Highway Authorities were not liable in respect of non-feasance. 
But where the obligation to repair is transferred to the Authority 
under some statute, a liability even in respect of mere non- 
feasance can be created. 

7. Objects and Uses of Incorporations: 


Incorporation serves two purposes— one general and the 
other special. 

The special purpose of incorporation is to help commerce. 
Since an individual cannot run heavy risks and no one feels 
prepared to stake his all in any business, incorporation helps in 
running big industries and other commercial enterprises by 
ensuring to the shareholders that their liability in the event of loss 
shall be limited to the extent of their shares without affecting their 
entire property. 

The general purpose of incorporation is to convert 
collective ownership into individual ownership. Collective 
ownership and collective action is not only cumbersome 
inasmuch as all the members are required in such cases to get 
together at every step and it is not practically convenient to gather 
all the members on every occasion and at every time but also 
because discordance in opinion may lead to bitter feuds among 
the members and thus bring about complete ruination of the 
undertaking. This difficulty may be overcome in two ways. The 
first is trusteeship and the other incorporation. In trusteeship, law 
vests legal ownership in a trustee who acts, sues, and is sued, on 
behalf of one or a number of owners. In incorporation a fictitious 
person is made capable of doing acts on behalf of the owner. 
Incorporation, however, achieves the object in hand, more 
adequately than trusteeship because in this, there is only one 
fictitious person while appointment of a single trustee is 
objectionable and rare; and secondly because a fictitious person 
is permanent and thus unity is attained permanently. 
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Q. What is title? How is it classified by John Salmond and 


Banthem? (Supp. 2001)(Annual 2002) 


TITLE AND ITS CLASSIFICATION 


Definition and Nature of Title: 

The term “title” is derived from the term Titulus of Roman 
law and Titre of French law. According to Salmond, title is the fifth 
element of a legal right. To quote him: “Every legal right has a 
title, that is to say, certain facts or events by reason of which the 
right has become vested in its owner’. However, Holland does not 
include title as an element of a legal right. A tendency is to be 
noticed towards the identification of title with right. According to 
Lord Blackburn: “The first question which arises is whether on 
these facts the plaintiff had any title in the ship...... No title in the 
ship was conveyed.” Austin does not approve of the use of title 
for right. His contention is that title is not the right itself but merely 
an element of right. While title indicates the idea of an investitive 
fact, right is a power, faculty or capacity conferred on a person 
and is founded in the title. The party entitled is invested with right 
by the investitive fact. 

Classification of Titles: 
Titles are also calied investitive facts or facts as a result 
~ of which a right comes to be vested in its owner. Salmond divides 
the vestitive facts into two parts, viz., investitive facts or titles and 
divestitive facts. Investitive facts or titles are further divided into 
original titles and derivative titles. Divestitive facts are divided into 
alienative facts and extinctive facts. Vestitive facts are those 
which have relation to right. They relate to the creation, extinction 
and transfer of rights. Investitive facts create rights and divestitive 
facts destroy them. A right may be created de novo and it may 
have no previous existence. Such a right is called an onginal title. 
Examples of original title are my catching a fish from the nver, my 
writing a new book, my invention of a new machine, etc. If a right 
is created by the transfer of an existing right, it is called a 
denvative title. If | buy fish from a fisherman who has caught the 
same from a river, my title is a derivative one. If the author of a 
book assigns the copyright of his book to another person, the 
latter acquires a derivative title. 

The facts of which the legal result is to destroy rights are 

called extinctive divestitive facts. The facts of which the legal 
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result is to transfer rights from the owner are called alienative 
divestitive facts. 

It is to be noted that in the case of a transfer of a right, the 
same facts are derivative investitive facts and alienative 
divestitive facts. If | sell my fish to X, it is derivative title so far as 
X is concerned and alienative divestitive fact so far as | am 
concemed. The main features of vestitive facts are that they 
either create a right, or extinguish it or transfer it from one person 
to another. 

According to Bentham dispositive facts (a name 
suggested for title) can be divided into three parts, viz., 
investititve facts, divestitive facts and translative facts. Translative 
facts refer to the transferring of rights and duties. Investitive facts 
are divided into two parts: collative and impositive facts. Collative 
facts confer rights and impositive facts impose duties. Divestitive 
facts are sub-divided into destructive and exonerative facts. 
Destructive divestitive facts end rights and exonerative divestitive 
facts release persons from duties. 
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Q. How would you explain the concept of “Act of Law” 
and “Act of Parties’? Discuss the importance of 
argument as an act of parties. (Supplementary 2001) 


TSAns. 
ACT OF LAW AND ACT OF PARTIES (AGREEMENT) 


1. Acts in the Law: 

The creation, transfer and extinction of rights are either 
voluntary or involuntary, or in other words, either acts of the party 
or acts of the law. An act of the party, technically knows as an 
“act in the law” is an expression of the will or intention of the 
person concerned directed to the creation, transfer or extinction 
of a right, e.g., a contract. An ‘act of the law’ is the creation, 
transfer or extinction of a right by the operation of the law itself 
independently of the consent of the party concerned, e.g. 
devolution of property of a deceased person. 

Acts in the law are either unilateral or bilateral. In the 
former, there is only one party whose will is effective, e.g., a 
testamentary disposition. The latter involves the consent of two or 
more persons, e.g., a contract; bilateral acts in the law are also 
called agreements in the wide sense of that term. 
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Agreements may be classified into four classes: 

(i) Contracts, 

(ii) Grants, 

(ili) Assignments, and 

(iv) release 

A contract is an agreement which creates a personal 
obligation between the parties to the agreement. A grant is an 
agreement which creates a right of any other description, e.g., a 
lease. Those that transfer rights are called assignments. Those 
that extinguish or surrender a right or discharge an obligation are 
called release. 

2. Importance of Agreements: 

Great importance is attached to agreements between the 
parties. That is partly due to the fact that agreements are 
evidence of right and justice and the parties adjust their rights and 
liabilities by their own free consent. Moreover, agreements create 
rights and duties. As legislation is the public declaration of the 
rights and duties of the subjects, likewise an agreement is a 
private declaration of the rights and duties of the parties 
concemed. Ordinarily, agreements are enforced by the courts. An 
agreement constitutes the best evidence of justice between the 
parties and should be enforced. It is proper to fulfil the 

"expectations of the parties based on their mutual consent if the 
same are not opposed to the idea of natural justice. 
Kinds of Agreements: . 

There are three kinds of agreements. Some of them 
create rights, some transfer them and the others extinguish them. 
(1) The agreements which create rights are of two kinds: 

contracts and grants. Contracts create rights and 

obligations among the parties in personam. A contract 
creates a legal tie of a personal right and that tie binds the 
parties. According to Salmond, contracts are bilateral but 
there are some unilateral contracts as well. Contracts are 
unilateral when a promise is made by one party and 
accepted by the other. Grants are agreements by which 
rights other than contractual rights are created. 
(2) Agreements which transfer rights are called assignments. 
(3) There are agreements which extinguish rights and those 
are known as releases. 
_ An agreement may be valid or invalid. A valid agreement 
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is one which is enforced by the courts of law of the country. It is in 
accordance with the true intention of the parties. Invalid 
agreements are those which have some defect in them and that 
defect prevents them from being fully operative. Invalid 
agreements are of two kinds, viz., void and voidable. Void 
agreements are those which are not recognised at all by law. The 
will of the parties does not matter in such cases. A voidable 
agreement is one which by reason of some defect in its origin is 
liable to lose its effect at the opinion of one or more parties. A 
voidable agreement is not null and vaid from the very beginning. 
However, it can be challenged by a party concerned and in that 
case it becomes void from the date on which it was entered into 
causes of invalidity of agreements. 

The most important causes of invalidity of agreements 
may be enumerated as follows: 

(i) Incapacity: Persons incapable in law to determine 
their rights and liabilities, such as a minor or lunatic, cannot enter 
into an agreement. 

(ii) Informality: Agreements which fail to observe the 
formalities imposed by laW (such as compulsory registration, 
attestation, etc.) are inoperative. 

(iii) Mlegality: Where an agreement is for the 
performance of a thing forbidden by law (e.g., an agreement by 
way of wager) it is invalid. 

(iv) Error or mistake. 

Mistakes are of two kinds: Essential and unessential. 
An essential error vitiates an agreement. Essential error is one 
which prevents the existence of a real consent. In such cases 
there is in fact no real agreement between the parties. Thus, if A 
sells land to B but is thinking of one land while B is thinking of 
another, there is in fact no agreement as to the identity of the 
subject-matter of the sale. The effect of such an error is to make 
the agreement wholly void. This rule is, however, subject to the 
exception that the error is not due to the negligence of the 
purchasing party and could have been avoided by reasonable 
care. : 

When an error arises out of the nature of the subject- 
matter, or of the parties to the agreement, but from some external 
circumstances, it is an unessential error, which would not vitiate 
the agreement. Thus, if A agreed to buy B's horse because he 
believes it to be sound although it was not really sound and, 
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turned out to be so, the error is unessential since the parties 
agreed to the same thing in the same sense. The seller was in no 
way concerned with the reasons which induced the buyer to give 
his consent. If, however, the buyer makes any misrepresentation, 
the party under mistake may avoid the contract. 

(v) Coercion: Absence of free constant invalidates an 
agreement. It must not be obtained by compulsion, undue 
influence or duress. 

. (vi) Absence of Consideration: Consideration is the 
inducement which causes a person to bind himself by agreement. 
An agreement which is not caused by an inducement or 
consideration is destitute of legal effect because in such a case 
the loss suffered by the promisor is not compensated for in 
exchange by the promisee. Thus, a promise or undertaking is 
purely gratuitous in the absence of consideration, and however 
sacred and binding in honour, creates no legal obligation. It need 
not, however, be adequate to the promise, nor is it necessary that 
it should be money or its equivalent. Possibility of any benefit to 
the promisor, or any detriment to the promisee will be regarded in 


law as sufficient consideration. 
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Q. What is liability? Explain various kinds of liability. 


SAns. 
LIABILITY AND ITS KINDS 


4. Definition and Nature: 
According to Salmond: “Liability or responsibility is the 


bond of necessity that exists between the wrong-doer and the 
remedy of the wrong.” According to Markby: “The word liability is 
used to describe the condition of a person who has a duly to 
perform.” Liability implies the state of a person who has violated 
the right or acted contrary to duty. However, Austin prefers to use 
the term “imputability’ to ‘liability’. To quote him: “Those certain 
forbearances, commissions or acts, together with such of their 
consequences, as it was the purpose of the duties to avert, are 
imputable to the persons who have forbome, omitted or acted. Or 
the plight or predicament of the persons who have forborne, 
omitted or acted, is styled imputability.” The liability of a person 
consists in those things which he must do or suffer. It is the 
ultimatum of the law and has its source in the supreme will of the 
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state. A person has a choice in fulfilling his duty and his liability 
arises independently of his choice. It cannot be evaded at all. 
Liability arises from a wrong or the breach of a duty. 

2. Kinds of Liability: 

Liabilities can be of many kinds. Those are civil and 
criminal liability, remedial and penal liability, vicarious liability and 
absolute or strict liability. 

(1) Civil Liability: Civil liability is the enforcement of the 
right of plaintiff against defendant in civil proceedings, for 
example, an action for recovery of a debt, restoration of property, 
etc. 

(2) Criminal Liability: Criminal liability is the liability to 
criminal proceedings whose direct purpose is the punishment of 
wrong-doer. 

(3) Remedial Liability: Remedial liability is that in which 
the sole object of law is the enforcement of plaintiffs right and 
idea of punishment is entirely absent. 

(4) Penal Liability: The theory of penal liability is 
concerned with the punishment of wrong-doer. . 

(5) Vicarious Liability: Normally the liability for the wrong 
done lies on the person who has committed it. But to this general 
rule there are exceptions. The exceptions are provided by the 
doctrine of vicarious liability, where one person is made liable for 
the wrongful act of another. Criminal law is never vicarious except 
in a few extreme cases of statutory liability (e.g.. where sale is 
made by a servant of a licensed vendor of arms and ammunition 
to an unauthorized person, the licensee is liable to punishment 
under the Indian Arms Act), public nuisance or neglect of duty 
(e.g., an engineer was held guilty of manslaughter when he 
entrusted the management of a steam engine to an ignorant boy 
who killed a man for want of skill to handle the engine: (vide Low, 
3.C. & K. 123). It is, however, only in civil law that vicarious 
liability is recognised in two cases. 

(6) Absolute or Strict Liability: It is a kind of liability in 
which a person becomes liable without there being any fault on 


his part. 
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Q. Write a comprehensive composition on concept styled 
as “vicarious liability.” (1995A)(1995S)(1999S) 


Explain the doctrine of vicarious liability? Give 
illustration to support your answer. (Annual 2004) 


SSNs. 


VICARIOUS LIABILITY 


Generally, a person is responsible for his own acts and is 
not held liable or punished for the acts done by another. But to 
this general rule there are a few exceptions when a man is made 
answerable for the acts of another. Such are instances of 
vicarious liability. Vicarious responsibility attaches only in some 
special circumstances. It is practically unknown to criminal law. 
Civil law, however, recognises liability in two cases: 


(i) Masters are responsible for the acts of their servants 
done in the course of their employment. 
(ii) Living representative are liable for the acts of dead 


men whom they represent. 
Master's Liability for Acts of Servant: 

In such cases liability is joint as well as several. The 
wrong-doer is himself liable, be he a servant or agent, as much 
as his principal. The relation of master and servant exists only 
between persons of whom the one has the order and control of 
the work done by the other. A principal is held liable for his 
agent's wrongful act because the rule is that he who does a thing 
through another does it himself (qui facit per allum facit perse). 
The second principle on which a master’s liability is fixed is that of 
respondeat supenor (let the superior be responsible). If it were 
ld employ a poor servant to commit a 


wrong and himself go scot free: the person wronged can also not 


Responsibility of Living Representatives: 

At Common Law if an injury was done either to the person 
or property of another, for which damages only could be 
recovered in satisfaction, the action died with the person to 
whom, or by whom, the wrong was done. This was embodied in 
the maxim: actio personalis moritur cum persona (a personal right 
of action dies with the person). A personal action did not survive 
on the death, either of the person who sustained, or of the person 
who committed the wrong. This rule of law has to a great extent 
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been now abrogated by statutory provisions. The tendency now is 
that although punishment cannot be inflicted after death, yet the 
threat of evil consequences to the successors might serve as a 
deterrent during his lifetime. This primary object of punishment 
can be fulfilled by allowing actions against his estate. No injustice 
can thus be done to the successors because the property alone 
which is bequeathed to them is made liable for the acts of the 
deceased and they are not held liable in person for the acts of 
another. 
; kkkk&kk&kkkk&kkkkkkkkkk 
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Q. What is negligence? Discuss the concept of 
negligence with particular emphasis on “Duty of 
care” and standard of care.” 


(1995S) 

What is negligence? Elaborate the theories of 
Negligence? 

(1995A)(1996S)(1999S) 


Paw 


1. Introduction: 

Negligence may be defined as the omission to do 
something which a reasonable man, guided by those ordinary 
considerations which ordinarily regulate human affairs, would do 
or the doing of something which a reasonable or prudent man 
would not do. In turn, negligence is the failure to use such care as 
a reasonably prudent and careful person would use under similar 
circumstances. It is characterized chiefly by inadvertence, 
thoughtlessness, inattention, and the like, while “wantonness” or 
“recklessness” is characterized by willfulness. 

2. Definition of Negligence: 

(a) Prof. Salmond: Negligence is “the state of mind of 
undue indifference towards one’s conduct and its consequence.” - 

(b) Austin: “Negligence is the breach by omission of a 
positive duty.” 

(c) Holland: “All those shades of inadvertance which 
result in injury to others but there is a total absence of total 
consciousness on the part of the doer.” 

(d) Clark: “Negligence is the omission to take such care 
under the circumstances it is the legal duty of a person to take. It 
is in no sense a positive idea and has nothing to do with a state of 


163 


NEGLIGENCE 


Downloaded from Fountain of KnowfedgesLibfary: 


Dogar’s Unique Up-to-Date Notes “English Jurisprudence” —L.L.B. Part-/ (Paper-2 


mind. 
3. Kinds of Negligence: 

Negligence is culpable carelessness or “The absence of 
such care as it was the duty of the defendant to use.” Although 
carelessness excludes wrongful intention and no result which is 
due to carelessness can be said to have been intended, yet it 
does not in all circumstances consist in thoughtlessness or 
inadvertance. The essence of negligence is really indifference or 
want of care and not inadvertance. Thus negligence is of two 
kinds. 

(i) inadvertent negligence (needlessness) 

(ii) advertent negligence (recklessness) 

Inadvertent Negligence: Where injury results from an 
act done thoughtlessly, the consequences are neither known nor 
desired. Thus, a drunken man who stumbles as he walks along 
the street and breaks a shop window, although he was anxious to 
walk straight and avoid any such accident, is guilty of inadvertent 
negligence. Similarly, a physician who kills a patient by improper 
use of a drug the properties of which were not known to him is 
guilty of inadvertent negligence. 

Some jurists are of the opinion that negligence and 
inadvertence are synonymous terms. According to them an act is 
done. negligently when the doer did not know that the act was 
wrongful but could have found it out to be wrongful if he had 
considered upon it. Salmond holds that this view is not correct for 
one may know an act to be wrong and yet do it hoping that it will 
not result in wrong nor intending that it should so result, e.g., in 
case of driving fast through a crowded thoroughfare. Similarly, 
one may fail to realize fully the consequences of his act and yet 
his act may not be negligent. The act is negligent only when one 
is indifferent to results or culpably careless. Thus, a man driving a 
car is negligent not because he is drunk and thus does not know 
the consequences of driving in such a condition, but because he 
did not take care to keep sober. 

Advertent Negligence: This arses where the 
consequences are known but not desired. In such cases the doer 
takes a serious risk without intending to do a wrong, e.g., driving 
rashly in a busy thoroughfare. 

4. Degrees of Negligence: 

Some jurists attempt to make a distinction between 

negligence according to its degree. Thus, they divide it into gross 
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negligence and slight negligence. Gross negligence means a 
higher degree of negligence than that of slight negligence. 
English Law, however, does not recognise any such distinction. 

5. Duty of Care: 

Carelessness is an offence only where the law imposes a 
duty of being careful. In all other cases, complete indifference as 
to the interests of others is allowable. No general principles can, 
however, be laid down with regard to existence of this duty, for 
this is a matter which depends upon the peculiar facts of each 
case. Generally speaking, in criminal law, liability for negligence 
is exception. In civil law, on the other hand, in general, we may 
say that whenever an act would be a civil wrong if done 
intentionally, it is also a civil wrong if done negligently. When 
there is a legal duty not to do a thing on purpose, there is 
commonly a legal_duty to take care not to do it accidentally. 
Certain exceptions, however, attach to this rule. Such are 
instances in which wrongful intent, or at least, recklessness is the 
necessary basis of civil liability. In such cases a person is 
responsible for doing harm wilfully but it is not bound to take any 
care not to do it. He must not, for example, deceive another by . 
any wilful or reckless falsehood but unless there is some special 
ground of obligation in the case, he is not answerable for false 
statements which he honestly believes to be true, however 
negligent he may be in making them. 


6. Standard of Care: 

The degree of carelessness varies directly with the risk to 
which other persons are exposed by the act in question. He is 
careless, who without intending evil, nevertheless exposes others 
to its dangers, and the greater the danger, the greater the 
carelessness. The risk depends, in its turn, on two grounds: first, 
the magnitude of the threatened evil, and second, the probability 
of it. The greater the evil is, and the nearer it is, the greater is the 
indifference or carelessness of the man who creates the danger. 
To put it otherwise, the degree or carelessness varies directly 
with the risk to which other persons are exposed. The law 
demands the amount of care which is reasonable in the 
circumstarices of the particular case. It does not demanc the 
highest degree of care of which human nature is capable. am 
not liable for harm ignorantly done by me, merely because by 
some conceivable exercise of prudent foresight, | might have 
anticipated the event and so avoided it. Nor am | liable because, 
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knowing the possibility of harm, | fail to take every possible 
precaution against it. The law demands not that which is possible 
but that which is reasonable in view of the magnitude of the risk. 
It is always a question of law whether in any particular 
circumstances and to what extent this duty of care exists. The 
magnitude of the risk to which other persons are exposed and 
the importance of the object to be attained by the dangerous form 
of activity are the two chief factors which play an important part in 
the determination of the standard of care. Thus, if driving trains at 
the rate of a hundred miles per hour causes many fatal accidents, 
would it be reasonable to expect the driver to run at the speed of 
10 miles per hour? Clearly not, because in this case the 
magnitude of the risk to which other persons are exposed is 
clearly disproportionate to the importance of the object of the 
carriage by railway train. The loss avoided will not be so great as 
the loss suffered. 

The standard of care expected from professional men is 
higher than the one expected from an ordinarily prudent man. It is 
a settled principle of law that want of professional skill in a 
professional man amounts to negligence. No man is in law bound 
to be a good surgeon or a capable attorney but all men are bound 
not to act as surgeons attorney unless and until they have gained 
the required professional skill and are capable as such. 

7. Theories of Negligence: 

Following are some of most 
expounded by various eminent jurists. 

(a) Subjective Theory 

(b) Objective Theory 

(c) Tortious Negligence 


important theories 


(d) Austin’s view 
(e) Holland's view 
(f) Pollock's view 


a. Subjective Theory of Negligence: 
Subjective theory of negligence is expounded by Sir John 


Salmond, who puts the following points in this regard: 
Negligence is purely internal to the individual 


(i) 
concemed. 
(ii) it relates to his state of mind. 
(iii) It is a mental condition. 
(iv) It is an attitude of indifference to the consequence 
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of the act. 
(v) Negligence is culpable carelessness. 
(vi) Although negligence is not the same thing as 
; thoughtlessness or inadvertence, it is 
nevertheless essentially an attitude of 
indifference. 

(vii) Negligence consists in the mental attitude of 
undue indifference with respect to one’s conduct 
and its consequences. 

b. Objective Theory of Negligence: 

Objective theory is, in a way, criticism on subjective 
theory of negligence. The exponents of this theory maintain the 
following arguments in this connection: 


(i) Negligence is not a subjective fact. 

(ii) it is not a particular state of mind but a particular 
| kind of conduct. 
(iii) It is a breach of duty of taking care against the 


harmful results of one’s actions, and to refrain 
from unreasonably dangerous kinds of conduct. 

(iv) it is an external fact and not a state of mind. 

Criticism on Objective Theory: Salmond criticizes the 
objective theory of negligence and points out that negligent 
conduct differs from negligence. Negligent conduct is a course of 
action which is the result of negligence. It is an objective fact 
which results from a state of mind. 

Critical Analysis of Subjective and Objective 
Theories: Neither the objective theory nor the subjective theory is 
correct. Negligence is both subjective and objective. The two. 
theories can be reconciled. These emphasize different aspects of 
negligence. As contrasted with wrongful intention negligence is 
subjective. As contrasted with inevitable accident, negligence is 
objective. 

c. Tortious Negligence: 

in the law of torts, negligence consists in the failure to 
take such care aS would be taken by a reasonably prudent man. 
it is a conduct which falls short of an external standard and is an 
objective one. 

d. Austin’s View: 

According to Austin, negligence consists essentially in 

inadvertence. It consists in a failure to be alert, circumspect or 
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vigilant. According to Salmond, this theory is inadequate. All 
negligence is not inadvertence. There is such a thing as advertent 
negligence In which the wrong-doer knows perfectly well the true 
nature, circumstances and probable consequences of his act. 


e. Holland’s View: 

According to Holland, negligence is of two kinds, gross 
negligence and simple negligence. However, this view is an ol 
one and not recognised by English law. . 
f. Pollock’s View: 

7 According to Pollock “negligence is the contrary of 
diligence.” Negligence is the breach of the duty of taking care 
against the harmful results of one’s actions and to refrain from 


reasonable dangerous kind of conduct. 
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Q. What is the measure of Criminal Liability? (1999A) 


SAns. 
MEASURE OF CRIMINAL LIABILITY 


The object of criminal justice is to deter others from 

committing similar acts. Men sometimes act after cool 
deliberation but generally on the impulse of the moment. Thus, 
punishment cannot justifiably be equal in both the cases and 
must vary according to the circumstances of the case. Measure of 
criminal liability is determined on determination of the following 
elements: 
(i) Motive: Other things being equal, the greater the 
temptation to commit a crime, the greater should be the 
punishment or, in other words, the severity of punishment should 
be proportional to the inducement for the crime. In some 
exceptional cases, however, extreme temptation may be a 
ground for mitigation of the punishment, e.g., a person who steals 
in order to feed his hungry children, having no other means to 
satisfy their hunger. 

(ii) Magnitude of the Offence: The greater the evil that 
results from the offence, the greater should be the punishment. If 
two crimes are equal in point of motive, they cannot be equalized 
in point of punishment because the greater the mischief of the 
offence, a proportionately greater punishment inflicted in the hope 
of preventing it is likely to be more effective, and if the 
punishment does not vary with the magnitude of the offence, the 
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offender would naturally choose the one from which he would 
receive a lesser punishment. In other words, if the punishment for 
burglary and murder were the same, the offender would naturally 
choose murder because there would be lesser chances of 
detection and the risk involved is the same. 

(iii) Character of the Offender: Punishment should be 
lighter if the offender has been of good character and was 
probably compelled to commit the crime by force of 
circumstances. It should be necessarily to severe in the case of 
men of bad character or hardened and incorrigible criminal. A 
man is said to be of good character when the sympathetic 
instincts, natural affections, love, pride, self respect, religion, etc. 
have their proper influence on him. A man’s character is bad if he 
is abnormally affected by temptations or he is so constituted that 
his impulse towards law-abiding conduct has been weakened. 
The other facts which are indicative of bad character may be as 
follows: 

(a) Repeated perpetration of crimes as indicative of 

the criminal propensities of the offender. 

(b) Perpetration of a big crime for the sake of a small 

gain, as shooting down a man in order to obtain a 
loaf of bread carried by him. 

(c) Killing one to be naturally loved and affected, e.g., 

matricide. 

(d) Wilful nature of the offence as opposed to 

negligence. 

Measure of Civil Liability: Civil liability is measured 
exclusively by the magnitude of the offence, that is to say, the 
amount of loss inflicted by it, irrespective of the motive for the 
wrong or the character of the wrong-doer. This liability consists of 
compulsory compensation to the injured person as an instrument 
of punishment of the offender. This form of redress is called penal 
redress. This form of redress possesses greater advantages than 
imprisonment because redress is the gain for him who has been 
wronged and a punishment to him who has committed the wrong. 
But penal redress taken by itself falls short of the requirements of 
preventive and deterrent punishment. Thus, an equitable 
combination of the civil as well as the criminal remedies offers a 
very efficient instrument for the maintenance of justice. 
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Q. What are the steps/stages in the commission of a 
crime? 
STAGES IN THE COMMISSION OF A CRIME 
. The commission of every offence has four stages viz., 
intention to commit it, preparation for its commission, attempt to 
commit it and its commission. 


1. Intention: 

As regards the intention to commit, it does not constitute 
an offence if it is not followed by an act. The will is not to be taken 
for the deed unless there is some external act which shows that 
progress has been made in that direction or towards maturing 
and effecting it. For example, R comes to know that S intends to 
shoot T the next day in X Square at 8 p.m. R informs the police 
about it. The following day S is arrested in X Square a few 
minutes before 8 p.m. On his search, he is found in possession of 
a fully loaded revolver. In this case, S had not committed any 
offence (assuming that he had a valid licence for the revolver). He 
had so far merely intended to shoot T. 


2. Preparation: 

Preparation consists in devising means for the 
commission of an offence. Mere preparation is. punishable only 
‘when the preparation is to wage war against the state or to 
commit dacoity. Before a person passes beyond the stage of 
preparation and reaches a point where he commits an offence, he 
may give up the idea of committing the crime. In that case, he is 
not punishable under the Pakistan Penal Code. Law allows a 
locus penitentiae and will not hold that a person has attempted to 
commit a crime until he has passed the stage of preparation. A 
contemplates murder buys a pistol and takes a 


o the place where he expects to find his victim. As 
preparation, he is not guilty 


person who 
railway ticket t 
he has not gone beyond the stage of 
of any offence. 


3. Attempt: 
As regards attempt, it is the direct movement towards the 


commission after preparations are made. For the offence of 
attempt, there must be an act done with the intention of 
committing an offence. An attempt can only be manifested by 
acts which would end in the consummation of the offence but for 
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the intervention of circumstances independent of the will of the 
party. An attempt is possible even when the offence attempted 
cannot be committed. For example, a person intending to pick the 
pocket of another thrusts his hand into the pocket, but finds it 
empty. 

If the attempt to commit a crime is successful, the crime 
itself is committed. A person intends to set a rick of corn on fire. 
He takes out a cigarette, lights it and blows out the match. The 
act of lighting a match was a direct overt act converting 
preparation into attempt. The man had committed an offence of 
attempt to set fire to the rick. 

There is an important difference between preparation to 
commit an offence and attempt to commit an offence. Preparation 
consists in devising or arranging the means or measures 
necessary for the commission of an offence. Attempt is the direct 

_ movement towards the commission after the preparations are 
made. R may purchase and load a gun with the declared intention 
to shoot his neighbour. However, until some movement is made 
to use the weapon upon the person of his intended victim, there is 
only preparation and not an attempt. 

- An attempt is made punishable because every attempt, 
whether it fails or succeeds, must create alarm which itself is an 
injury. The moral guilt of the offender is the same as if it had 
succeeded. Moral guilt must be united to injury in order to justify 
punishment. 

4. Commission of Crime: 

The last stage in the commission of a crime is that it is 

successfully committed and the consequence of the crime 


materialized. 
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Q. What is obligation? Discuss its various kinds. 
What are the sources of obligation? (Supp. 2000) 


OBLIGATION AND ITS KINDS 


1. Obligation Defined: 

Obligation in a general sense means duty. In the juristic 
sense, it is restricted to those duties which create rights in 
personam. Obligation is the viculum juris or bond of legal 
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Hilti In its entirety it includes the right of one party no less 
é liability of the other. For instance, it includes the duty to 
Pay a debt or to perform a contract or to pay damages for a tort 
as well as the right of the creditor to receive payment of his debt. 
In the case of a debt, an obligation is a right if it is looked at from 
the point of view of the creditor, but it is a duty if looked at from 
the point of view of the debtor. It can thus be said that the creditor 
acquires an obligation and the debtor incurs it. Such obligation 
forms part of the estate of the person who is entitled to them. 

“An obligation may, therefore, be defined as a proprietary 
right in personam or a duty which corresponds to such a right”. 

(Salmond) 

(a) Chose in Action: A technical synonym for ‘obligation’ 
is ‘chose in action’ or ‘thing in action’. A chose in action means a 
proprietary right in personam. The Pakistani equivalent of the 
English term ‘chose in action’ is ‘actionable claim’. The examples 
are, a copy right, annuity, arrears of rent etc. 

(b) Chose in Possession: Originally a ‘chose in 
possession’ was anything or right which was accompanied by 
possession, while a chose in action was anything or right of which 
the claimant had no possession but which he could obtain by way 
of an action at law. Thus, money in one’s purse was a thing in 
possession and money due to him from a debtor was a thing in 
action. 

According to Salmond, “A chose in action is a proprietary 


right in personam. All other proprietary rights (including such 
other objects of rights as are identified with the rights themselves) 
are choses in possession.” 
2. Solidary Obligations: | 
Normally in every obligation there is one creditor and one 
debtor. Such obligations are simple. But it often happens that two 
or more creditors are entitled to the same obligation, or two or 
more debtors are placed under the same liability. Such 
obligations, therefore, where two or more debtors owe the same 
thing to the same creditor or creditors are known as solidary 
In such obligations each debtor is bound for the 


obligations. . 
1 obligation and not for a proportionate part. If, 


whole of: the 
however, two debtors owe a debt in defined shares, in that case 


there will be two simple obligations but no soldiery obligation. The 
obligation is solidary when each is liable for the whole. Debts due 
by partners are instances of solidary obligations. Solidary 
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obligations are of three kinds. 

(i) Several: When although the thing owed is the same in 
each ease, there are as many distinct debts as there are 
creditors. Each debtor is bound to pay the creditor by a distinct 
and independent obligation, but performance by one of the 

' debtors necessarily discharges all the others as well. 

(ii) Joint: When, though there are two or more debtors, 
there is only one debt. The obligation is single though it binds 
several debtors to the same creditor. In such a case also the 
discharge of the debt by one, discharges the other debtor or 
debtors as well. 

(iii) Joint and Several: When the obligation stands 
midway between the first two categories of obligations, it is for 
some purposes treated as joint and for the rest as several. 

(i) Examples: The liability of a principal debtor and that of 
his surety (suretyship being subsequent to and independent of - 
the debt guaranteed) or the constractual liability of two or more 
co-sureties who guarantee the same debt independently are 
instances of several liability. ; 

(ii) The debt of partners, where the principal debtor and 
the surety sign a joint bond is an instance of joint liability. 

(iii) The liabilities of those who commit a tort jointly, or 
jointly commit a breach of trust are instances where the liability is 
joint and several. 

3. Sources of Obligation: 

Classed with respect to the sources of their origin, 
obligations are divisible into four classes as follows: 

(i) Contractual: The rights in personam created between 
the parties by a contract or agreement. 

(ii) Delictal, or those Arising From Torts: The duty of 
making pecuniary satisfaction for wrongs known as torts. 

‘Tort’, says Salmond, “is a civil wrong for which the 
remedy is an action for damages, and which is not solely the 
breach of a contract or the breach of a trust or any other merely 
equitable obligation.” ; : 

(iii) Quasi-contractual: Obligations which though not 
truly contractual are yet regarded as such in point of law. Such 
obligations are enforced on equitable grounds. The, law 
factitiously implies a contract in certain cases in order to remedy 
a wrong which must be redressed in the opinion of the Court. So, 
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if a person obtains money by fraudulent misrepresentations from 
another, the person robbed of the money cannot truly base his 
claim for return of the money on any contract but the law will 
imply a fictitious contract in the transaction and enforce the 
remedy. 

(iv) Innominate: Obligations other than the three 
described above. They are innominate because they have no 
distinctive or comprehensive title. Within this class are included 
the obligations of trustees towards their beneficianes. 

kkkkkkkkkkkkkkk kk kkk 


Q. Define Property and elaborate its various kinds. 
(Annual 2000)(Annual 2002) 


PROPERTY AND ITS VARIOUS KINDS 


1. Meaning of Property: 

The word ‘property’ is used in the following four senses: 

(i) In its widest sense, property includes all legal rights of a 
person of all descriptions. — All that vests in him in law is 
person's property. Thus, according to Blackstone, the 
right which a master has over the person of his servant or 
a father in the person of his child is a property. The use of 
the word ‘property’ in this sense is now obsolete. . 

(ii) In its narrow sense property includes all proprietary rights 
except the personal rights of a person. In this sense the 
word will be-inclusive of the rights constituting a person's 
estate but exclusive of those that relate to his status or 
personal condition. Thus, one’s chattels, lands, shares, 
etc. are his property but not his life, liberty or reputation. 

In its still narrower sense, the word includes only those 

rights which are both proprietary and real. In this sense 

the law of property is the law of proprietary rights in rem. 

Thus, a patent or copyright is property but not the debt or 

the benefit of a contract. 

(iv) In its narrowest sense the word includes only corporeal 
proprietary rights in rem. Only material objects are 


included in property in this sense. 


2. The Law of Property: 
The law of property is concemed with only proprietary 


rights in rem and is divisible as follows: 
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(i) The law of corporeal property, 


(ii) The law of incorporeal jura in re propria, and 
(iii) The law of testamentary and intestate succession 
_ 3. Kinds of Property: 
Kinds of Property 
Corporeal - Real & 


Personal ncoporeal 
Movable & Immoveable 


In re aliena 
In re propria 


Artistic Patents 
aie A Literary 
copynghts 


Servitudes 


Musical & 
Dramatical 
copynghts 


Salmond’s |Positive & 

classification] Negative English Law 
Pada ee classification 
Personal 


Seizure 
Sale 


Public saad 


Appurtenant Private Profits a 
prendre 
In gross 


Simple 


By conditional sale Anomalous 


Usufructuary 

(1) Movable and Immovable Property: Immovable 
property means a certain portion of the earth's surface and the 
sector below it down to the earth’s centre, all natural objects 
above or below that surface, all permanent structures built by 
human agency on that surface, and the column of space to infinity 
above that surface. 

In Pakistan the General Clauses Act (X of 1897) defines 
immovable property as including land, benefits to arise out of 
land, and things attached to the earth or permanently fastened to 
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anything attached to the earth. The Registration Act, 1908 defines 
It as including land, buildings, hereditary allowances, rights to 
ways, lights, ferries, fisheries, or any other benefits to arise out of 
land and things attached to the earth or permanently fastened to 
anything which is attached to the earth, but not standing timber, 
growing crops, or grass. It will be seen that these statutes do not 
give a definition of the words ‘immovable property’ but merely 
describe it. The description again is only partial and not full. 

Movable property means property other than immovable, 
i.e., all material property which can be moved from one place to 
another, such as chattel. 

(2) Real and Personal Property: ‘Real property means 
all rights over land recognised by law. Personal property means 
all other proprietary rights whether /n rem or in personam. 

(3) Corporeal and Incorporeal Property: Corporeal 
property is the right of ownership in material things, e.g., lands 
and chattel. Incorporeal property is ownership of (i) one’s own 
immaterial things or incorporeal rights jura in re propna or (ii) 
limited rights in other person's property (Jura in re aliena). 

(A) Rights in re Propria: These consist of such rights of 
ownership in one’s property as are not exercised over material 
objects. Although the law of property generally deals with rights 
over material objects, yet ownership of some non-material object 
produced by human skill and labour, is also recognised as 
property. The following are the most important kinds of such 
property: . 
(i) Patents: Patent right is a privilege granted by the State 
to the first inventor of any new manufacture or invention that he 
and his licensees have the sole right of making and vending such 
manufacture or invention. : 

(ii) Literary Copyright: The subject matter of this right is 
the literary expression of facts or thoughts. 

(iii) Artistic Copyright: Artistic design in all its various 
forms such as drawing, painting sculpture or photograph is also 
the subject-matter of a right of the exclusive use. 

(iv) Musical and Dramatic Copyrights: Just like the 
above two, this right vests in the composer or musician or the 
dramatist. 

(v) Commercial Goodwill: Right acquired through labour 
and skill exercised over a considerable period whereby a 
reputation has been established for one’s shop or goods. Trade 
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names and trade marks are instances of such property. 


(B) Rights in re Aliena: These consist of rights over 
other-persons’ property, material or immaterial, corporeal or 
incorporeal. Such rights are popularly known as encumbrances. 
The chief classes of encumbrances are four in number (i) leases, 
(ii) servitudes, (iii) secunties and (iv) trusts. 

(i) Leases: The term ‘lease’ has been used by Salmond 
in a wider sense so as to include not merely a tenancy of land but 
all kinds of bailments of chattel and all encumbrances of 
incorporeal property, viz., those which possess the same nature 
as a tenancy of land. In this generic sense, a lease consists of 
that form of encumbrances which consists of a right to the 
possession and use of the property owned by some other person. 
it is thus the outcome of a rightful separation of ownership and 
possession. The lessor of the land is one who owns the land but 
who has transferred its possession to another. The lessee of the 
land is one who rightfully possesses it but does not own it. A 
lease may, however, be made not merely of the right of 
ownership of a material object but of incorporeal property as well. 
Thus, the owner of a patent or copyright may grant a lease of it 
for a fixed term of years, entitling the lease to the use of the nght 
for the stipulated period but yet retains its ownership to himself. 

(ii) Servitudes: A servitude is “that form of encumbrance 
which consists in a right to the limited use of a piece of land 
without possession of it’. The characteristic of a servitude is that it 
does not involve possession of the land over which it exists and it 
is in this respect that it differs from a lease. A lease of land is the 
rightful possession and use without its ownership, while a 
servitude over land is the rightful use without its ownership and 
possession. Servitudes are popularly known as easements. The 
chief examples of servitudes are a right of way across anothers 
land, a right of light and air to one’s house, right of pasturage or 
recreation on another's land, right of navigation in a river flowing 
through another's land, fishery, mining and such other rights. 

Classification of Servitudes: Servitudes may be 
classified into (i) Praedial and Personal, and (ii) Positive and 
Negative. 

Praedial or real appurtenant servitude is one enjoyed by 
the owner for the time being of a land or house (called the 
dominant tenement) over the land of another (called the servient 
tenement). It is a right of using one property for the benefit of 
eee ee 
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alte Le ised and is necessary for the latter. So, with the 
at the dominant tenement, the appurtenant servitude is 
necessarily transferred. Thus, a real servitude cannot be severed 
from the dominant tenement. A right of way to a house, a right of 
Support of one building by the adjoining wall, etc may be citied as 
instances of real appurtenant servitudes. 

Personal servitude is one which vests in an individual, not 
because of ownership in dominant tenement but because of his 
own personality. Thus, when a right is given by A to B to fish in 
his pond, B's right is merely personal. It is not attached to any 
tenement. It is attached to B’s person merely. 

Positive servitude is one which entitles the owner to do 
something, such as the right to walk over another's land. 

Negative servitude is one which merely entitles the owner 
to prevent the servient owner from doing something, as for 
instance building a house so as to obstruct the view or prospect 
of light or air which could be enjoyed by the dominant tenement. 
This distinction between positive and negative servitudes is one 
solely from the point of view of the owner of the servitude 
inasmuch as one kind entitles him to do something and the other 
tles him to prevent other from doing something. From the 
point of view of the owner of the land, however, all servitudes are 
negative because they prevent him from doing something which 
he could have done had the servitude not been in existence. 

Salmond’s Classification: Salmond classifies servitude 
into (i) appurtenant and in gross and (ii) public and private. 

Appurtenant Servitude: An appurtenant servitude is one 
which is not merely an encumbrance of one piece of land but is 
also accessory to another piece of land. It is a right of using one 
piece of land for the benefit of another, e.g., a right of way over 
anothers land. This kind of servitude passes to the successive 
owners or occupiers of both the tenements. 

Servitude in Gross: A servitude is said to be in gross 
when it is not attached and accessory to any dominant tenement 
for whose benefit it exists, €.g., a public right of way over a 
particular piece of land is not attached to the benefit of any other 
piece of land. 

Public Servitudes: Public servitudes are those as are 
vested in the public at large or in some class of indeterminate 
individuals, e.g., the right of the public to pass over the private 
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Private Servitudes: A private servitude is one which is 
vested in a determinate individual or individuals, e.g., a right of 
way, of light or support vested in the owner of one building over 
the land of a neighbouring owner, or a right of fishing granted to 
one in the pond of another. 

Easements: Although servitude is synonymous with 
easement in its wider sense and it is understood in this same 
sense in Pakistan, yet English law makes a distinction between 
easement and servitude in this, that in that country easement Is 
regarded only as a kind of servitude and not the whole of it. 
English law divides servitudes into (i) easement and (ii) profits 
aprendre. In this sense, easements include only the private and 
appurtenant servitudes, i.e., the private right without profit which 
one man has over the property of another by virtue of his being 
the owner of the dominant tenement, e.g., the right of way. 

Profits aprendre mean only the right to derive certain 
profits from the servient tenement, e.g., the right to graze cattle 
on another's land. 

(iii) Securities: “A security is an encumbrance, the 
purpose of which is to ensure or facilitate the fulfillment or 
enjoyment of some other right (usually, though not necessarily, a 
debt) vested in the same person” — (Salmond). These are of two 
kinds (i) mortgages and (ii) liens. | 

A mortgage is a transaction whereby ownership is 
transferred to the encumbrancer or mortgagee on condition that 
when the money is repaid he shall transfer the ownership back to 
the mortgagor. 

A lien or pledge arises when a thing is delivered to the 
encumbrancer who has to retain it in his possession until his 
claim is satisfied. The ownership remains with the owner but 
possession is transferred to the encumbrancer. 

Kinds of Liens: The chief kinds of liens are as follows: 


(i) Possessory Liens: A right to retain possession of the 
property against the owner until the obligation is discharged, e.g.. 
a tailors lien on clothes. 

(ii) Rights of Distress or Seizure: A right to get 
possession of the property of the debtor, with or without a power 
of sale, e.g., the right of distress for rent. 

(iii) Power of Sale: This form of security, although never 
found in isolation, and usually incidental to the right of possession 
conferred by one or other of the two preceding forms of lien, yet it 
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can by itself also form an effective kind of security. 


(iv) Power of Forfeiture: A power vested in the creditor 
of destroying in his own interest some adverse right vested in the 
debtor, e.g., a landlord's right of re-entry upon his tenant, a 
vendor's right of forfeiting the deposit paid by the purchaser. 


(v) Charges: Where the creditor is entitled to be repaid 
out of some specific fund or specific property. 
kkkkkkkkkkkkkkkkekkke 


Q. How and by what methods property can be acquired 
validly? - (Annual 2004) 


ns, 


ACQUISITION OF PROPERTY 


Property may be acquired in four ways. These are 
possession, prescription, agreement and inheritance. The modes 
of acquisition as given above are by no means exhaustive and 
there may be even other modes of acquiring property. But the 
chief and most common modes are the same as given above. 

Possession: Possession of a material object is prima 
facie the ownership of it. The person who claims a chattel or a 
piece of land as his own, makes goods his claim by way of 
possession, in fact, and by way of ownership, in law. 

if at the time of acquisition of possession, the property 
belonged to no one (res mullius), it confers good title on the 
possessor as against all the world. But if it belonged to 
somebody, possession gives good title against every body except 
the real owner. Such title of ownership is called possessory 
ownership because it originated in possession. Thus, a thing 
owned by one person and adversely possessed by another has 
two owners, the ownership of one is absolute and perfect, while 
that of the other is relative and imperfect. Absolute ownership 
attaches to the real owners, relative ownership attaches to the 
possessor. . 
Prescription: Prescription means “the lapse of such time 
as can in law create or extinguish right’— (Salmond). Prescription 
is a vestitive fact based on operation of time. It is either positive 
or acquisitive, or negative or extinctive. A Positive or acquisitive 
prescription is investitive and creates nights. A negative or 
extinctive prescription is divestitive: and it extinguishes rights. 
Thus, a right of way acquired by constant user for 20 years |S 
i , 
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acquired by positive prescription and the right to sue for a debt 
after the lapse of 3 years from the date it became due is lost by 
negative prescription. 

Since long possession or dispossession is a strong 
evidence of ownership or absence of ownership, law has evolved 
the principle that rights may be created or destroyed by 
prescription. The evolution of this principle is justified on the 
following three grounds: 

(1) The principle is generally and most commonly 
true and is only rarely departed from in actual 
working. 

(2) Facts become more and more difficult of proof 
with the lapse of time and thus the fixation of the 
elapse of a certain period of time as final and 
conclusive of a certain presumption in respect of 
the rights affected is better conducive to the 
administration of justice. 

(3) . People should not be allowed to sleep over their 
rights nor should the law protect the careless. 

Agreement: An agreement is a bilateral act of the parties 
changing their mutual relations. Agreement is either an 
assignment or a grant. 

When an agreement operates, by transfer of an existing 
right, it is called an assignment, as when A assigns a debt to B; 
but when it operates by creating new rights by way of 
encumbrances on the existing rights of the grantor, it is called a 
grant as when A assigns to B the right to sue for a debt but not 
the debt itself. 

Again, agreements are either formal or informal. Formal 
agreements are those which are valid if accompanied with a 
prescribed formality, such as delivery of possession of chattel is 
necessary in order to complete a gift. Informal agreements are 
other than formal agreements. 

Since formal agreements are made after full consideration 
of facts and leave little chance of the operation of clandestine 
factors, formality itself is regarded as evidentiary of the consent of 
the parties. 

The general rule is that no person can transfer to another 
a title better than what he himself has possessed. This rule Is 
contained in the maxim: nemo dat quad non habet (no man can 
give a better title than that which he himself has). There are, 
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however, two exceptions to this rule. The first is the doctrine of 
purchase for value without notice. Thus, if a trustee in fraud of his 
trust sells trust property, the transferee gets a good title provided 
that the person gives value for what he gets and had no 
knowledge of the trust at the time of purchase. The second 
exception arises when possession and ownership vest in different 
persons and the possessor transfers property to some one for 
value and the transferee acts in good faith. In such a case also 
the transferee gets a good title. 

Inheritance: On the death of a person, some rights which 
he possessed while alive, survive him and some die with him. 
Such rights as survive the owner are heritable, the others are not. 
Generally, proprietary rights fall within the first category and 
personal rights within the second. In some very exceptional 
cases, however, personal rights are also heritable, such as the 
hereditary nobility in England. Similarly, in some exceptional 
cases proprietary rights are un-inheritable e.g., the right of a dead 
joint owner to the survivor and not to his own heirs. 

The person on whom the rights and liabilities of a dead 
person devolve is called his representative. The representative is 
bound to the liabilities of the deceased only to the extent of the 
estate coming into his hands from the deceased and no further. 
The representative of a dead man is not necessarily the beneficial 
owner of the property coming into his hands from the deceased. 
He holds it on behalf of the creditors and the beneficiaries of the 
estate. The representative is first to satisfy the claims of the 
creditors and then to hand over the residue to the beneficiaries. 
Beneficiaries may be of two kinds: 

(i) those by testamentary succession, |.€., those mentioned 

in the last will of the deceased, and 

(ii) those by interstate succession. In the absence of will 
regarding the disposition of a deceased's estate, the law 
confers it on his relatives in order of proximity of 
relationship. In the absence of relatives, the property 
escheats to the Crown. 

The law respects the express a 
man as regards the disposition of his prope 
subject to the following three limitations: 

(i) Limitation of Time: According to this limitation, 
devolution of the estate in perpetuity Is prohibited. In Pakistan, for 
instance property cannot be tied up indefinitely. See Section 14, 
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Transfer of Property Act. 

(ii) Limitation of Amount: In most legal systems (Muslim 
system is one of them) the testator can determine the disposition 
of only a part of his estate by his will and the remainder has to be 
reserved for the benefit of his dependent relatives. 

(iii) Limitation of Purpose: A man cannot make a will 
that his estate -shall not be put to any use, or merely allowed to 
accumulate with no ultimate purpose in view. 

KkkkKKKKKKKKKKKKKKKKK 


ee ———————————— — ee 
Q. What do you understand by evidence? What are its 
kinds? Illustrate. 


SAns. 


(Annual 1997), (Supp. 1997), (Supp. 2003) 


EVIDENCE 


Definitions: 

(i) Professor John Salmond defines evidence as any fact 
which possesses probative force. One fact is evidence of 
another when the existence of the former creates a 
reasonable belief in the existence of the later and the 
quality by virtue of which it has such an effect is called 
probative force. 

(ii) Taylor defines evidence as ‘all the legal means, exclusive 
of mere argument, which tend to prove or disprove any 
fact, the truth of which is submitted to judicial 
investigation.’ 

(ili) Phipson says ‘Evidence as the term is used in judicial 
proceedings, means the facts, testimony and documents 
which may be legally received in order to prove or 
disprove the fact under inquiry. 

(iv) According to the Qanoon-e-Shahadat Order, 1984, 
evidence means and includes all statements which the 
court permits or requires to be made before it by 
witnesses, in relation to matters of fact under inquiry and 
all documents produced for the inspection of the court. 
When one fact is said to be the evidence of another, the 

former is called evidential fact and the latter principal fact. 


KINDS OF EVIDENCE 


(1) Primary and Secondary Evidence: 
Primary evidence is immediate evidence of the principal 
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baits It is the evidence which itself suggests that it is best 
ra ence. The law requires that it should be given in its original 
orm. Under the Qanoon-e-Shahadat Order, 1984, primary 
evidence means in the case of oral evidence, the evidence of a 
person who has seen or felt the particular fact and in the case of 
documentary evidence the production of the document itself. 

. Secondary evidence means substitutory evidence and is 
inferior to primary evidence. It is not permissible unless the 
primary evidence is out of the party's power to produce. It is the 
evidence which itself suggests the existence of better evidence. 
Secondary evidence means certified copies, copies made from 
the original by mechanical processes, copies made from or 
compared with the original, counterparts of documents and oral 
accounts of the contents of a document given by some person 
who has himself seen it. | 

(2) Real and Personal Evidence: 

Real evidence is that which is directly addressed to the 
senses of the court. It is the evidence supplied by material objects 
other than documents, produced for the inspection of the court. 
Thus the production of the instrument of murder is real evidence. 
Personal evidence is the testimony of witnesses. Testimony may 
be either oral or written and judicial or extra-judicial. 

Bentham used term ‘real evidence’ in a wider sense So as 
to denote ‘evidence of which any object belonging to the class of 
things is the source, persons being included in respect of such 
properties as belong to them in common with things. Viewed in 
this sense, real evidence may either be: 

(a) Immediate: where the thing itself is available for 
perception by the court or jury; or 
(b) Reported: where its existence is reported by a witness. 


(3) Direct and Circumstantial Evidence: 

Direct evidence is the testimony of a witness relating to 
the precise point in issue or the principal fact. It is evidence of a 
fact actually in issue of evidence of fact perceived by a witness 
with his own senses. Thus the testimony of A that he saw B 
commit the murder constitutes direct evidence. 

Circumstantial evidence is that evidence which relates to 
a series of other facts than the fact in issue but which are closely 
connected with that fact as to lead some definite and irresistible 


' 
| i dence of a fact and not actually in issue bu 
ay pia e. Professor Keeton explains 


legally relevant to a fact in issu 
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circumstantial evidence as the evidence of facts other than those 
of which proof is required but from the existence of which proof of 
the desired facts can necessarily be inferred. Thus if A swears 

that he saw B leaving the place where C was stabbed and B then 

had a blood stained dagger in his hand, the evidence of A is 

circumstantial evidence. 


Direct evidence is also known as positive evidence and 
circumstantial evidence as presumptive evidence. 
(4) Judicial and Extra-Judicial Evidence: 

Judicial evidence consists of the testimony given by 
witnesses in the court or the documents produced into and read 
by the court. These are the facts brought to the personal 
knowledge of the court. 

Extra-judicial evidence consists of facts not directly 
proved in the court but which serves as a link between judicial 
evidence and the fact requiring proof. Thus the confession guilt 
by an accused in the court is judicial evidence while his 
confession to his friend or relation and known to court through his 
friend or relation who heard the accused words constituting the 
confession is extra-judicial evidence. Similarly, a document if 
produced constitutes judicial evidence but is extra-judicial if 
known to the court through a copy oF recollection of a witness 
who read the document. 

(5) Original and Hearsay Evidence: 

Original evidence is evidence which has an independent 
probative force of its own. It is that evidence which a witness 
reports himself to have seen or heard through the medium of his 
own senses. 

Hearsay evidence is evidence of a fact not actually 
perceived by a witness with his own senses but proved by him to 
have been stated by another person. Such evidence does not 
derive its value solely from the credit to be given to the witnesses 
himself but rests also, In part, on the competency of some other 
person. In other words, it is that evidence which a witness is 
merely reporting not what he himself saw oF heard, not what has 
come under the immediate observation of his own senses but 
which he has learnt respecting the fact through the medium of a 
third person. Subject to certain exceptions the law rejects hearsay 
evidence altogether. 

(6) Exculpatory and In-exculpatory Evidence: 


Professor Holland says that the former is the evidence 
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which tends to mitigate the criminality of the accused, while the 

latter, on the other hand, tends to show a person's involvement in 

a crime. It is also termed as incriminating evidence. 
RaKKKKKKKKKKKKKKKKKKEE 


Q. Discuss the rules of valuation of Evidence. 


(Annual 2001) 
OR 


VALUATION OF EVIDENCE 


In the administration of justice certain rules have been 
framed to determine what evidence is relevant and what is 
irrelevant, etc. as we have already noted above, but there is yet 
one more aspect in which it has directed its attention. This latter 
deals with the question as to what weight should be attached to 
certain forms of evidence. Hereinafter we append some such 
rules: . 

(1) Conclusive Proof: This consists of facts having such 
probative force as cannot be contradicted. Such a proof raises a 
conclusive presumption as to the existence of a fact and no 
evidence can be led to discredit that fact. For instance, a child 
born during wedlock is conclusively presumed to be legitimate. 

(2) Presumptive Proof: This sort of proof is conditional 
or provisional until overthrown by a contrary proof. Such a proof is 
regarded sufficient if there is no other proved fact to the contrary. 
It raises a rebuttable presumption. For instance, the rule is that a 
man not heard of for seven years is presumed to be dead and if 
one proves that he was not heard of for more than seven years 
by his father, mother and other close relations, another person 

. may rebut this presumption of law by leading evidence to show 
that he is carrying on business in France and is alive. 

(3) Insufficient Evidence: Where the probative force of 
evidence falls short of that required by law for proof, the evidence 
is considered to be insufficient. Thus, in England, treason cannot 
be proved by the solitary testimony of one witness. This evidence 
is considered to be insufficient to sustain a charge for treason. In 
Pakistan there is no statutory law to this effect. The case-law 
may, however, regulate this aspect of evidence and determine 
what in particular circumstances amounts to sufficient evidence 
and what in the same circumstances amounts to insufficient 


evidence. 
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(4) Exclusive Evidence: There are certain rules of 
evidence which recognise certain facts alone as being the 
evidence of certain other facts and no other evidence is allowed 
to be admitted. Thus, for instance, a contract for the sale of land 
cannot be proved except by the production of the document itself 
and that too only if it is registered, in case the value of this 
properly exceeds Rs. 100. 

(5) Facts which are not Evidence: There are also rules 
which declare that certain facts are not evidence or, in other 
words, are destitute of any probative force at all. Such facts are 
inadmissible in evidence and are not allowed to be produced to 
the Court and if somehow they are inadvertently so produced, no 
evidentiary value is attached to them. As for instance, the rule of 
hearsay evidence may be cited. 

KKKKKKKKKKKKKKKKKKER 


ET nr ugar eee 
Q. Discuss substantive and procedural law bringing out 
differences between the two. What are the elements 

of Judicial procedure? 
(Supp. 1995), (Annual 1996), (Supp 1996) 
(Supp 2001), (Annual 2002) 


What are the elements of Judicial Procedure? 


TS Ans. 
SUBSTANTIVE AND PROCEDURAL LAW 


1. Introduction: 

“Procedure” is the mode by which a legal right is 
enforced, as distinguished from the law which gives or defines the 
rights, and which, by means of the proceeding the court is to 
administer the machinery, converse from its product. 

Professor John Salmond defines the law of procedure as 
that branch of the law which governs the process of litigation. It is 
the law of actions, using the word ‘actions’ in a wide sense to 
include all legal proceedings, civil or criminal. It embodies the rule 
governing the institution and prosecution of civil and criminal 
proceedings. Substantive Law is concerned with the ends which 
the administration of justice seeks. It deals with the rights and 
remedies. 

Examples: 

Where substantive and procedural law are equivalent: 

(i) Procedural law says that a child under the age of eight 
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cannot have a criminal intention, while, substantive 
exempts such a child from punishment. 


(ii) Procedural law says that the acts of a servant are done 
with the authority of his master, while substantive law 
makes the employer liable for the acts of his employees. 
The procedural law cannot be distinguished from the 
substantive law on the following grounds: 


Substantive Law 


Procedural Law 


It governs the process 
of litigation and relates 
to actions or civil and 
criminal proceedings. 


It is that portion of law which 
concems with purposes and 
subject matter of litigation. 


It deals with the ends which the 


2. It deals with the means 
and _ instruments by administration of justice seeks. 
which the ends of 
administration of 
justice are to be 
attained. 

3. It regulates the It determines the conduct and 
conduct and relations relations of the parties inter se in 
of courts and litigants respect of the matter litigated. 
in respect of the 
litigation. 

4. It regulates the affairs It relates to matter outside the 

inside the courts. In courts. What facts constitute a 
what courts and within wrong and whether an offence is 
what time proceedings punishable by fine or by 
are to be instituted are imprisonment are questions of 
questions of its realm. substitutive law. 
Also, what facts 
constitute proof of a 
wrong is a matter of 
this law. 

| governs the lt defines the right and the 
institution and remedy. 


prosecution of civil and 
criminal proceedings. 


a 
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Procedural Law Substantive Law 


6. It regulates the It regulates the affairs controlled 
conduct of affairs in the by such proceedings. 
course of judicial 
proceedings. 


7. It is related and it is related and connected with 
connected with parties public at large. 
before the court. 


8. Ends of justice is the Ends of justice is the ultimate 
ultimate object by object. 
applying the rules and 
regulations. 

9. Abolition of Abolition of capital punishment is 
imprisonment for debt an alteration of substantive law. 
is merely an alteration 
in procedural law. 

10. Procedural law is Substantive law is promulgated 
subordinate to the by the supreme legislature. 
substantive law. 

Professor John Salmond says that in case of clash 
between substantive law and procedural law, substantive law 
shall prevail. 

It is an erroneous distinction to treat substantive law as 
defining right and procedural law as determining remedies for two 
reasons: 

(1) because there are many rights which belong to the 
sphere of procedure in the same way as substantive law 
creates rights, for example, a right of appeal, a right or 
claim to demand an answer which a witness is bound to 
give or right or privilege of a witness to refuse to answer a 
question that might incriminate him; and 

(2) because the rules defining the remedy may in some 
cases be part of the substantive law; in other words, the 
whole law of remedies does not belong to procedure. The 
substantive parts of criminal law deal not with crimes 
alone but with punishments also. In civil law, rules as to 
the measure of damages and power to recover them are 
in the nature of remedial right and pertain to substantive 


law. 
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Elements of Judicial Procedure: 


The procedure followed in Courts is generally of five kinds 
which are as follows: 

(i) Summons: The object in issuing summons is to 
secure to all the parties concerned an opportunity of presenting 
themselves before the Court and to explain their case. 

(ii) Pleading: It formulates for the use of the Court and of 
the parties those questions of fact or of law which are in issue or 
disputed between the parties. 

(iii) Proof: It is the process by which the parties supply 
the Court with the data necessary for the decision of the points in 
issue. 

(iv) Judgment: It is the decision of the Court on the point 
at issue. 

(v) Execution: It is the use of the physical force in the 
maintenance or enforcement of the judgment when voluntary 
submission is withheld. 
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